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The Honorable William T. Hawks

Under Secretary for Marketing and Regulatory Programs
U.S. Department of Agriculture

Country of Origin Labeling Program

Agricultural Marketing Service

Stop 0249 Room 2092-S

1400 Independence Avenue, SW

Washington, DC 20250-0249

Re:  Comments on Guidelines for Voluntary Country of Origin Labeling
Program

Dear Secretary Hawks:

As the U.S. Department of Agriculture’s (USDA’s) “listening sessions” draw to a
close, the Food Marketing Institute’ (FMI) is pleased to respond to the Department’s
request for comments on the “Guidelines for the Interim Voluntary Country of Origin
Labeling of Beef, Lamb, Pork, Fish, Perishable Agricultural Commodities, and Peanuts”
(hereinafter Voluntary COL Guidelines). 67 Fed. Reg. 63367 (Oct. 11, 2002). We truly
appreciate the Department’s efforts to educate and listen to the public through the
extensive “listening session” campaign that you launched.

Over the past several months, we have carefully considered the statute and the
interpretation expressed in the COL Guidelines, and we have worked closely with food
retailers and distributors to understand the impact that the mandatory country of origin
labeling program will have on them. We respectfully request that the Department
consider the information provided herein and in the enclosed attachments, as the
regulations are developed. Our detailed comments follow the executive summary below.

! FMI conducts programs in research, education, industry relations and public affairs on behalf of
its 2,300 member companies — food retailers and wholesalers — in the United States and around the
world. FMI’s U.S. members operate approximately 26,000 retail food stores with a combined annual sales
volume of $340 billion — three-quarters of all food retail store sales in the United States. FMI’s retail
membership is composed of large multi-store chains, regional firms and independent supermarkets. Its
international membership includes 200 companies from 60 countries.
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Executive Summary

American consumers want the widest possible variety of high quality, reasonably-
priced food products all year long, regardless of seasonality, weather conditions, or
regulatory constraints. Our nation’s food distribution system has been engineered to
satisfy consumer demand by quickly and efficiently delivering fresh food products from
all over the world to consumers through their local grocery stores every single day.

Food retailers have long supported programs that promote food products based on
their point — country, state, locality — of origin. Indeed, Progressive Grocer reported last
fall that 92% of companies carry and promote locally grown produce.” Wegmans Food
Markets began its homegrown buying program almost two decades ago.” Safeway and
Kroger are running television ads in Colorado to promote that state’s fledgling “Colorado
Proud” promotional program for locally grown fruits and vegetables. Safeway
anticipates purchasing 130 million pounds of locally grown produce this summer.* The
Florida Department of Agriculture recently highlighted a number of programs that
retailers perform voluntarily to promote the country of origin of fish and meat, in addition
to those mandated under the Florida law for fresh produce.” These voluntary programs
fully respond to consumer demand and are conducted in an efficient, non-bureaucratic
way that is consistent with the food distribution system.

The fundamental question, though, is what type of origin labeling program makes
the most sense? Here, obviously, USDA is constrained by the statute, which dictates
certain fundamental elements of the country of origin labeling program such as the
following.

First, the statute requires retailers to give consumers information on each
“covered commodity’s” country of origin. And yet, country of origin, particularly as
prescribed by the statute, is factual information regarding the location of different stages
of production and, as such, is information that is known only to the food’s producers.
Producers are certainly free and welcome to identify their product’s place of origin from
declaring that location on their own product; to our knowledge, no retailer has ever
prevented a producer from so doing. Producers have access to country of origin
information and they should certainly provide that information to consumers if they so
desire.

Second, the statute requires country of origin labeling on all “covered
commodities” identified in the law, regardless of consumer interest or competitive effect.
Beef, pork and lamb (whole muscle cut and ground product); fresh and frozen fruits and

“Homegrown Harvest,” Progressive Grocer at 43 (October 1, 2002).

“Big Chains Sell Local Veggies,” Dow Jones Interactive (February 6, 2003).

“Retailers Polish Colorado Proud Campaign for Another Run,” Supermarket News (July 2, 2003).
Presentation of Dr. Martha Roberts at United Fresh Fruit & Vegetable Association conference,
February 23, 2003.
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vegetables; fresh and frozen fish (method of production must also be specified); and
peanuts must all bear labeling under the statute.® Our members estimate that the term
easily encompasses more than 800 different types of products’ and hundreds of thousands
of individual food items in each grocery store at any given time.

Third, the statute requires a country of origin declaration that encompasses each
covered commodity’s entire life cycle. For some products, such as beef, pork, and lamb,
the time involved could be well over one year and the locations involved in production
may involve several countries. Keeping track of all of the information necessary for the
declaration required by the statute will necessitate a substantial amount of cost and
recordkeeping by those responsible for the food’s production.

Fourth, the statute places substantial liability on the entire food distribution chain.
Penalties of up to $10,000 will apply to a retailer’s willful violation; penalties of up to
$10,000 per day will apply to per se violations committed by non-retailers under the
statute.

Taken together, these provisions of the statute inherently mandate a complex and
unworkable system with significant unanticipated and unintended economic
consequences for the entire food distribution system — from growers, ranchers, and
fisheries through to processors, wholesalers, and retailers — and, ultimately to consumers.
We perceive the following significant market dislocations, which will result as a direct
consequence of the structure of the statute:

. Market advantages to non-covered commodities. Some foods are
subject to the law — beef, pork, and lamb — and its inherent regulatory
burdens, while their direct competitors — chicken, turkey and dairy — in the
marketplace are not.

. Decrease in price commanded by food sold through restaurants. Food
products sold at retail are subject to the law, but those sold through
restaurants are not. Product that has not been properly documented with
respect to its country of origin will only be eligible for sale through food
service establishment. We expect that the country of origin of a
significant amount of product will not have been adequately recorded,

6 With respect to competitive effect, we note that Congress mandated country of origin labeling for

several protein groups -- beef, pork and lamb -- but not others, such as chicken, turkey or dairy.
Consumers will continue to purchase foods from grocery stores. If, as we suspect, the country of origin
labeling mandate drives up prices for products that must be so labeled, consumers are simply likely to
purchase less costly, competitive products from our stores.

! One member advises that they offer the following: 250-300 frozen produce items; 300-700 fresh
produce items; 250 different meat products; and 75 seafood products. A smaller company identifies the
number of covered commodities that they offer as follows: 500 fresh produce items; 300 meat and seafood
products; 50 frozen fruit and vegetable items; and 8 different peanut products
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which will increase the supply of food that can only be sold through
restaurants, thereby automatically reducing the price it can command.

. Competitive advantage to larger producers. Retailers will source
covered commodities only from those suppliers who can provide them
with sufficient documentation to support the retailers’ legal obligations
under the statute. Large, vertically-integrated corporations will have a
competitive advantage over smaller producers who are likely to be less
equipped to provide the necessary documentation and who can less easily
spread the increased production costs through their systems.

. Competitive advantage to overseas production. USDA’s Guidelines
state that products that are produced exclusively outside of the United
States will not be subject to the new labeling system, but instead, will be
required to continue labeling in compliance with the Tariff Act of 1930.
The labeling under the Tariff Act is significantly less complicated since it
refers to the country of substantial transformation and not to the product’s
entire life cycle. Thus, those who are producing product outside of the
U.S. will have a regulatory advantage over domestic producers and those
who currently process covered commodities within the U.S. will have an
economic incentive to shift production outside of the U.S.

. Reduced sourcing. Retailers are likely to reduce the number of countries
from which they source products, which may hurt domestic producers in
some cases, such as salmon, where their foreign competitors may have
greater availability and therefore increased ability to fulfill the retailer’s
needs. This phenomenon is also likely to affect purchasing decisions in
“shoulder” seasons where a single growing region cannot satisfy demand
all year long.

. Reduced labor in meat departments. The statute inherently favors pre-
labeled covered commodities, including case ready meat products, which
may encourage retailers to use case ready products, thereby reducing their
meat department labor needs.

Ultimately, the economic drivers described above and built into the statute will
decrease consumer choices and increase consumer prices.

Nonetheless, we recognize that Congress has spoken and USDA is now
responsible for implementing the legislation. Although certain elements of the country of
origin labeling program, such as those discussed above, are fixed in the statute, we have
submitted the following detailed comments in an effort to produce the best regulatory
system possible under the current law. Key points of our comments are the following:
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Suppliers must be held accountable. USDA’s regulations should reflect the
statute’s recognition that country of origin labeling of the type described in the law
requires full supply chain participation. The statute grants USDA the authority to assess
penalties of up to $10,000 per day against non-retailers for each per se violation of
Subtitle D; USDA must use this authority to hold suppliers strictly accountable for
performing their obligations under the Act, as well. USDA must further exercise its
enforcement authority to inspect suppliers as well as retailers to ensure that the
information provided to consumers is accurate. USDA should require suppliers to label
covered commodities, undergo audits, and keep records documenting the production
cycle of the food until the covered commodity has reached the consumer (see discussion
below). In the case of some products, such as beef, recordkeeping on the life cycle of the
underlying cow may need to be kept for three to five years.

Neither Silence nor Self-Certification Is Sufficient. USDA’s COL Guidelines
properly recognize that producers must do more than simply self-certify the country of
origin of their products; records must be kept to verify the country of origin claim made
by the producer as required by the statute. Moreover, as retailers are required to declare
country of origin for both imported and domestic product, we cannot rely on silence, as
some have suggested. Specifically, some cattle producers have suggested marking and
tracking only imported product. Given the obligation at retail to inform consumers
regarding the country of origin of all covered commodities, silence is inadequate.
Moreover, given the significant incentive to fraud that must exist if, as producers posit,
domestic product is more desirable and will command a higher price, it is unreasonable to
expect retailers or the public to be able to determine whether silence in a given
circumstance is a bona fide representation of U.S. origin, lax recordkeeping, or outright
fraud. Moreover, the disproportionate burdens on domestic versus foreign product would
undoubtedly present opportunities for challenge under our international trade obligations.

Equal Treatment of Bagged and Bulk Covered Commodities. Under the
statute, only the retailer has the obligation to inform the consumer of the country of origin
of the covered commodity. If the retailer can discharge this obligation for some products,
such as bagged frozen shrimp, by identifying on the container all of the countries from
which any given shrimp in the bag was derived rather than specifying the particular
country of origin for each individual shrimp, retailers should likewise be allowed to
discharge their obligation under the law at the bulk service case by identifying the
countries of origin of the shrimp displayed, rather than identifying the country of origin
of each individual shrimp. The law places the obligation to inform consumers on only
one entity and does not distinguish between methods of display; if retailers can mix like
products of different countries of origin when the food is provided to consumers in bags,
they should likewise be allowed to do so at the display case. Otherwise, bagged products
should be segregated by country of origin and only product from a single country of
origin should be allowed to be sold to consumers in one container.



The Honorable William T. Hawks
July 2, 2003
Page 6

Similarly, if it is unnecessary for retailers to specify the country of origin of the
specific covered commodities when they are present in, for example, a bagged salad mix
(such as has been suggested by some produce trade associations), it should be
unnecessary for retailers to specify the country of origin of any individual item of
produce in the produce department. Rather, if bagged salad with different individual
covered commodities (e.g., radicchio, endive and carrots) can be identified only with the
countries from which the various covered commodities originated without specifying
which covered commodity derived from which country, retailers should be allowed to
simply hang signs in their produce departments that identify all of the countries from
which the produce displayed on that day originated without connecting an individual
produce item with its country of origin.

Method of Notification Should Reflect Statutory Standard. The statute
permits a wide variety of methods for retailers to use to notify consumers of the country
of origin of covered commodities; this approach is properly reflected in the Voluntary
COL Guidelines. USDA’s proposed and final regulations should likewise reflect the
statute’s standards and permit retailers to inform consumers in any way consistent with
the statute; USDA should not add to the complexity of the system or unnecessarily
restrict retailers by requiring the country of origin information to appear in a specific
format.

Customer Receipt of Products Is “Final Point of Sale” for Internet
Transactions. For purposes of internet transactions, retailers should be allowed to
satisty their obligation to inform consumers of the country of origin of covered
commodities by providing information to the consumer at the time the food is delivered
to the consumer. Possible country of origin information can be provided over the
internet, but the country of origin of the product that is delivered cannot be guaranteed
until delivery because of the lag time between when the product is ordered and when it is
delivered. For example, produce is sourced from all over the world and availability
changes daily if not hourly. Internet sales can be fulfilled up to a week after the order is
placed. Although bananas from Guatemala may be available on the date that an internet
order is placed, on the date that the customer has asked the order to be fulfilled, the
retailer may only have bananas from Costa Rica on hand.

Similarly, many retail internet operations employ “shoppers” who report to an
individual retail store and fill orders placed over the internet by selecting the specified
items from the store. Retailers customarily source items from multiple countries and not
all countries of origin for each item will be available at each store. That is, if a 200-store
retail food company sources 25 percent of its strawberry needs from each of four
countries, and one-third of its banana needs from each of three countries, it is unlikely
that the “shopper” will find strawberries and bananas from the countries specified by the
consumer at the same store. Multiply this problem by 800 different covered
commodities, and the complexity of requiring country of origin information to be
specified at the internet site becomes apparent.
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Consumers are not required to have nutrition or other labeling information on
food products prior to their purchase over the internet. USDA should deem the “final
point of sale” for internet transactions to be the receipt that is given to the consumer with
the food products.

Food Service in Retail Stores Should Not Be Subject to COL. USDA should
follow the Guidelines and continue to recognize that foods provided from salad bars,
delis, catering operations, floral departments and other prepared food enterprises that
operate from within the four corners of the retail store are properly considered subject to
the statute’s exemption from country of origin labeling for food service establishments.
Trays of cut vegetables from our catering operations, fruit salad sold at delis or
throughout the store, fruit baskets from the floral department, and foods provided at our
salad bars are all prepared at food service and, thus, are properly exempt from the country
of origin labeling requirement.

Reasonable Recordkeeping. Under the Guidelines, USDA would require two
years of records to be kept on every covered commodity and that these records be kept at
retail grocery stores. Although we agree that it is appropriate for those who are
responsible for the covered commodity during its production cycle to be required to keep
records documenting the country in which each stage occurred for as long as that product
will be in the food production and distribution chain, keeping two years worth of records
at every retail store for every covered commodity is burdensome and unnecessary.
Retailers should not be required to retain records for covered commodities after they have
left the retail store.

Enforcement Must Recognize Specific Statutory Protections Afforded to
Retailers. The enforcement provisions for retailers set forth in the statute require
notification, an opportunity for remediation, and assessment of fines only if USDA finds
that the retailer “willfully violated” the statute. USDA’s regulations should reflect the
remedial nature of the statutory enforcement scheme for retailers. For example, if a
majority of covered commodities in a bulk display bear country of origin labeling, USDA
should recognize that the retailer has met its obligation to inform the consumer of the
country of origin of the covered commodity and has not willfully violated the statute,
even if each item is not individually labeled. USDA’s regulations should also expressly
recognize that possession of the results of an audit conducted by the agency or another
independent third party will serve as a defense to the claim that the retailer “willfully
violated” the statute if the country of origin information is inaccurate.

Costs Associated with Country of Origin Labeling Regulations and Impact
on Small Business Necessitate Complete Analysis under Regulatory Flexibility Act,
as Amended by SBREFA, Paperwork Reduction Act, and E.O.12866. Under the
Paperwork Reduction Act, USDA estimated that the costs associated only with
recordkeeping for just the first year of country of origin labeling would be approximately
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$2 billion. We believe this figure seriously underestimates the costs for recordkeeping —
it does not include any of the costs associated with electronic upgrades that will
invariably be required — and it obviously does not include the substantial costs beyond
recordkeeping that will be necessitated to implement the regulations.

In this regard, we have enclosed a report prepared by one of our member
companies — a mid-size wholesaler/retailer — that implemented COL for a limited number
of products and a limited time period in order to better assess the impacts that the
program would have on its operations. The member determined that the estimated
increase in annual retail merchandising costs would be close to $370,000 per store;
extrapolated to the 31,000 PACA-licensed retail stores, these costs approach $11.5
billion. Mandatory country of origin labeling was projected to increase the annual costs
for warehouse operations by approximately $4,000,000 per warehouse. Conservatively
assuming 1,600 warehouses operate in the United States today, the extrapolated costs
would be $6.4 billion in increased warehouse operational costs alone. The
wholesaler/retailer estimated a number of additional costs, including those relevant to
increasing the size of the warehouse to accommodate separate slots for covered
commodities with differing country of origin designations. These are fully detailed in the
enclosed report and summarized in the concluding pages.

We believe the charges that USDA has inflated the costs and should be relying on
models provided for in other programs are unfounded and impractical, respectively. Our
research indicates that the actual costs that will be borne to implement this program are
far in excess of those estimated by USDA and the Agency would be ill-advised to rely on
programs that operate under entirely different statutory constructs. The body of our
comments includes a comparison of Subtitle D with some of the other statutes that have
been suggested as appropriate models for USDA to follow.

Moreover, as Subtitle D does not include any small business exemptions for small
producers or handlers and a relatively meaningless exclusion for small retailers, small
businesses will undoubtedly face substantial impacts from the country of origin labeling
regulations; some of these market forces are described above. Accordingly, USDA must
conduct an analysis under the Regulatory Flexibility Act, as amended by SBREFA to
assess the impact on small businesses.

USDA Must Educate Public on Marketing Purposes Underlying COL.
Finally, just as USDA did in conjunction with the promulgation of the regulations under
the Organic Food Production Act, the agency should invest resources to ensure the public
that all food sold in the United States is safe, regardless of its country of origin. As
USDA is well aware, all food that falls within the “covered commodity” definition must
meet the rigorous safety and labeling standards of the Federal Meat Inspection Act or the
Federal Food, Drug, and Cosmetic Act, regardless of its country of origin. Indeed,
USDA, through the Food Safety and Inspection Service, is charged with ensuring that
imported meat products comply fully with all necessary standards for safety and labeling.
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All meat products subject to the country of origin labeling requirements as interpreted by
USDA will necessarily have been processed in a U.S. plant that is under continuous,
daily FSIS inspection, regardless of whether the underlying animal was originally born
and/or raised extraterritorially. USDA should affirmatively educate the public about the
true purpose of the country of origin marketing claims so that consumers will not be
mislead into believing that they have any impact on or relevance to safety.
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I LEGAL BACKGROUND

A. Agricultural Marketing Act of 1946, as Amended by the 2002 Farm
Bill

The Agricultural Marketing Act of 1946, as amended by Section 10816 of the
Farm Security and Rural Investment Act of 2002, requires USDA to develop and execute
a federal country of origin labeling program. USDA is required to promulgate
regulations to implement a mandatory program by September 30, 2004; the statute directs
USDA to implement a voluntary program in the interim. The “COL Guidelines” were
published on October 11, 2002. 67 Fed. Reg. 63367 (Oct. 11, 2002).

USDA states that “when retailers and their suppliers choose to adopt the
guidelines all of the provisions contained within must be followed.” 67 Fed. Reg. at
63371. Thus, retailers who might be interested in participating in the interim voluntary
program are required to have a comprehensive program in place for all of their covered
commodities in order to do s0.® Penalties may be assessed under the Perishable
Agricultural Commodities Act (PACA) against those who do not follow the Guidelines in
their entirety. Id.

B. Retailers Required To Inform Consumers of Country of Origin of All
“Covered Commodities”

The law specifically directs retailers to inform consumers of the country of origin
of all “covered commodities” at the final point of retail sale. 7 USC § 1638a. As set forth
in the statute, “covered commodities” include the following foods:

(1) Muscle cuts of beef, lamb, and pork;

(2) Ground beef, ground lamb, and ground pork;

3) Farm-raised fish;

4) Wild fish;

(5) Perishable agricultural commodities (essentially, fresh and frozen
produce); and

(6) Peanuts

§ We are not aware of any retailers that have chosen to participate in the voluntary program

although most have taken serious note and are actively engaged in preparations for the mandatory program.
However, as the information necessary to participate in this program is largely unavailable for significant
classes of products, such as beef, pork, lamb, frozen produce, and seafood, and establishing the systems to
enter such a program necessitate a substantial amount of time, most retailers were not in a position to avail
themselves of the voluntary program.
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7 USC § 1638(2). Retailers are also responsible for advising consumers whether covered
fish products are “wild-caught” or “farm-raised.” See 7 USC § 1638a(a)(3). The statute
excludes covered commodities that are ingredients in processed food items and does not
apply to covered commodities prepared and served or sold in “normal retail quantities” at
food service establishments. 7 USC §§ 1638a(2)(B), 1638a(b). The statute defines food
service establishments as “a restaurant, cafeteria, lunch room, food stand, saloon, tavern,
bar, lounge or other similar facility operating as an enterprise engaged in the business of
selling food to the public.” 7 USC § 1638(4).

FMI conservatively estimates that at least 800 different “covered commodities”
are sold in the average retail store.” Of course, retailers may offer hundreds of thousands
of individual food items that fall within each of the 800 covered commodity types over
the course of each year. Moreover, just as consumers shop at multiple grocery stores,
retailers depend on multiple suppliers for each covered commodity type. Factors such as
seasonality, price, and quality require retailers to have at least two or three different
suppliers for each covered commodity or approximately 1,500 different covered
commodity suppliers per store.

C. Country of Origin Determination

Section 282(a)(2) of Section 10816 explains the circumstances under which a
covered commodity will qualify to be designated as originating in the United States. The
following rules apply:

* Beef, pork and lamb must be exclusively born, raised and slaughtered in
the US (with an exception for certain cattle moved through Canada from
Alaska or Hawaii);

* Farm-raised fish must be hatched, raised, harvested and processed in the
UsS;

* Wild fish must be harvested in U.S. waters or by U.S.-flagged vessels and
processed in the U.S. or aboard a U.S.-flagged vessel;' and

* Perishable agricultural commodities must be "exclusively produced" in the
U.S.

7 USC § 1638a(a)(2).
The statute does not, however, explain how to identify the country of origin when

production occurs in more than one country; that difficult task falls to USDA. Under the
COL Guidelines, USDA has put forth a program under which retailers will essentially be

9
10

See footnote 5, supra.

We note that, under this Congressionally-mandated standard, shrimp caught in the territorial
waters of Thailand by a boat flying the U.S. flag and then processed on the same boat would properly be
labeled product of the U.S. The same shrimp, caught in the same waters by a boat that flew the Thai flag
and processed on board that vessel would be labeled product of Thailand.
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required to advise consumers of the country in which each stage of processing occurred
for products that do not meet the statutory requirements for U.S. country of origin but are,
nonetheless, produced to some extent within the U.S.!" For example, beef from a cow
that was born in Canada and raised and slaughtered in the U.S. will not qualify for a
designation as “U.S. product” under the statute; instead, the COL Guidelines direct
retailers to advise consumers that beef with the aforementioned provenance is “beef (born
in Canada, raised and slaughtered in the U.S.).”

Labeling for so-called “blended” covered commodity products — such as
hamburger and fruit salad — is even more complex. Under the COL Guidelines, a country
of origin declaration that identifies the country in which each stage of production occurs
must be included for each covered commodity of the “blended” product. So, for
example, a fruit salad must be labeled so that the complete country of origin
determination is provided for each ingredient. A blend of “like” covered commodities,
such as a bag of shrimp tails that had been sourced from multiple countries, must identify
all of the countries from which the shrimp were sourced in descending order of
prominence by weight. Similarly, a package of hamburger, which often contains beef
from several sources,'> would have to be labeled to identify the complete country of
origin determination for each source, which might well result in the following label:

Beef [beef (born in Canada, raised and slaughtered in US); beef (born and
raised in Canada, slaughtered in US); beef (product of Argentina); beef
(born in Mexico, raised in US, fed in Canada, and slaughtered in US)]

Some Members of Congress have now charged that the law requires even greater detail
than USDA has laid out under the COL Guidelines. Specifically, Representative Bono
and some of her colleagues believe that retailers should be required to identify the
specific percentage of each covered commodity in a blended product. See Letter from
Rep. M. Bono to USDA (reprinted in February 4, 2003 press release, copy enclosed).

D. Records Required under Guidelines

In order to assure that the consumer is being presented with accurate information,
the COL Guidelines set forth a comprehensive recordkeeping system. The primary
purpose of the recordkeeping is to document the country in which each stage of
production occurred. For example, as discussed more fully above, the country of origin
determination for beef requires information on the countries where the cow was born,

H Under the COL guidelines, “covered commodities” that are produced entirely outside of the U.S.

are subject to the current rules for identifying country of origin under the Tariff Act and its accompanying
regulations.

12 Mixing beef from multiple sources is a common industry practice and enables retailers to provide
consumers with a full complement of lean/fat ratios in their chopped meat products.
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raised and slaughtered and the labeling may require a statement to that effect. Those
facts must be fully documented to meet the federal standard.

USDA states that recordkeeping is:

.. .essential to the integrity of any country of origin labeling program, whether it
be a voluntary program or a mandatory program. Recordkeeping creates a paper
trail that is a critical element in carrying out any internal reviews of a system
conducted by industry representatives under a voluntary program or in
enforcement audits that will be necessary for the Agency to conduct under the
mandatory program. "

67 Fed. Reg. at 70205. Toward that end, the Guidelines require that every person that
prepares, stores, handles or distributes a covered commodity for retail sale must keep
records on the country of origin for a period of at least two years. Guidelines at 3.A. All
persons who are engaged in the business of supplying a covered commodity to a retailer —
including, but not limited to producers, growers, handlers, packers, processors, and
importers — are required to maintain auditable records documenting the origin of covered
commodities. Guidelines at 3.B. Importantly, self-certification is not sufficient.
Guidelines at 3.B.

Although each person in the supply chain for every covered commodity would be
required to maintain records, retailers have the additional burden of ensuring that a
verifiable audit trail is maintained by the supplier community “through contracts or other
means.” Guidelines at 3.C. These and other comprehensive records that retailers must
hold may be maintained at points of distribution and sale, warehouses, or at central
offices. In addition, retailers must maintain records at each and every retail store to
identify the country of origin of all covered commodities sold at the facility for two years.

All records must be legible and written in English, and may be maintained in
either electronic or hard copy formats. Guidelines at 3.D. Various forms of
documentation will be accepted, provided the necessary tracking information is available.
Guidelines at 3.F.

In addition to records documenting the country in which each stage of production
occurs for every covered commodity sold in a grocery store, the Guidelines require all
stages of the production and distribution chain, including retailers, to develop and
maintain a “verifiable segregation plan” when similar covered commodities may be

1 In response to USDA’s recordkeeping cost estimate, one of the Congressional proponents of the

legislative provision forcefully vowed that he would “not stand to allow USDA or others to weaken
country-of-origin labeling during this rulemaking process.” Sparks Report (copy enclosed). A strong
recordkeeping component will not weaken the COL program. The purpose of recordkeeping is to ensure
the accuracy of the information that consumers receive. Indeed, recordkeeping strengthens the integrity of
the program.
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present from more than one country or from different production regimes. Guidelines at
3.E. The purpose of the plans is to ensure that the products are properly identified to
consumers; that is, to ensure that bananas from Costa Rica are not mistakenly labeled
“Product of Guatemala,” and that hamburger from cows that were born and raised in
Canada and slaughtered in the U.S. is not mistakenly labeled “Born in Canada and raised
and slaughtered in the U.S.”

I1. COMMENTS ON SUBSTANCE OF GUIDELINES

A. USDA Must Continue To Hold Supply Chain Responsible for
Providing Accurate, Verifiable Information to Retailers

1. USDA Should Require Suppliers To Label Covered Commodities

Section 282(a)(1) of Subtitle D requires retailers to inform consumers of the
country of origin of the covered commodities identified in the legislation. 7 U.S.C.
§ 1638a(a)(1). However, country of origin as defined by the statute and interpreted by
the agency necessitates information regarding the food product’s entire life cycle.
Retailers certainly cannot determine country of origin simply by inspecting the
commodity when it is received on the loading dock. In contrast, suppliers do know the
country of origin and, as required by Section 282(e), must bear the responsibility for
conveying the information to retailers so that retailers, in turn, may provide the
information to consumers.

Country of origin is a factual determination about a food product, just like an
ingredient statement. Retailers are obligated to pass along the ingredient information that
is on a processed food product, but are not and cannot reasonably be responsible for
determining the ingredients that are in a given product. Similarly, retailers can meet their
obligation under Section 282(a) to inform consumers of the country of origin of covered
commodities, but they can only do so by conveying the information that is required to be
provided to them by suppliers under Section 282(e)."* And, just as suppliers — not

14 Section 282(e) broadly requires “any person engaged in the business of supplying a covered

commodity to a retailer” to provide information indicating the country of origin to the retailer. As the
statute places responsibility on all who are “engaged in the business” of supplying a covered commodity,
the statute explicitly reaches all segments of the food production and distribution chain relative to each
covered commodity to the extent that it will be destined for retail sale. That is, even though a cow is not
itself a covered commodity, a rancher who is raising a cow to produce beef for retail sale is, in fact,
engaged in the business of supplying a covered commodity to a retailer since the beef on the cow that the
rancher is feeding and raising will ultimately be a covered commodity. If Congress had wanted to strictly
limit the requirement to persons who handled covered commodities, the language would have been written
“any person supplying a covered commodity,” rather than “any person engaged in the business of
supplying a covered commodity.” The fact that Congress inserted the phrase “engaged in the business”
reasonably broadens the scope of the requirement to include those that raise the animals whose muscle will
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retailers — affix ingredient statements to each product before it arrives in the store,
suppliers should, to the extent practicable," affix a country of origin determination to
each covered commodity before it arrives in the store.'® A requirement of this nature
would be consistent with the Florida country of origin labeling law, which requires
country of origin markings to be made before products enter the state.'’

If country of origin labeling will be meaningful to consumers, USDA’s guidelines
must rely upon the Section 282(e) authority and require suppliers to convey the necessary
information to retailers and require that the information is accurate. The requirement
must begin at the point in the distribution chain at which the covered commodities’ origin
is first established — often the grower or producer — to determine the country of origin
within the meaning of the statute and to transfer that information to the next stage in the
distribution channel. Consistent with Section 282(e), each successive handler and
distributor must bear responsibility for ensuring that accurate information reaches the
retailer, who 1is, in turn, responsible for ensuring that the information reaches the
consumer.

To achieve the accurate dissemination of country of origin information to
consumers, we urge the Department to require suppliers to certify the country of origin of
all covered commodities to retailers. Given the multiple distribution steps through which
each covered commodity must pass, certification will be accomplished most effectively
and accurately by requiring the supplier to place — and each individual covered
commodity unit to bear — a label, stamp or other mark immediately upon the commodity
or upon any packaging placed around the individual commodity unit that identifies the
product’s country of origin as determined by the supplier to the extent that application of
such labels is practicable.”® Many produce items currently bear "price look-up" or PLU
stickers that are applied by the supplier; these should be modified to include country of
origin information. In this way, the country of origin information will be available to
consumers even after the product leaves the store and is brought home.

eventually be the covered commodity. In the case of fish, AMS should interpret the requirement to provide
information on country of origin to include information on whether the fish is farm-raised or wild-caught.
15 As discussed more fully below, not all covered commodities are amenable to product labels, thus,
retailers would still bear substantial responsibility for a significant number of covered commodities.

e As discussed below, the average retailer displays more than 400 different types of fresh produce
alone on any given day. The produce market is extremely fluid and availability varies greatly, so the types
of produce displayed may change daily, if not hourly, as may the suppliers and points of origin for the
commodities. Subtitle D grants USDA sufficient authority to place the responsibility for individually
labeling commodities with country of origin on suppliers where practicable.

17 See Fla. Stat., TitleXXXIII, § 504.012 (“[A]ny fresh fruit or vegetable . . . produced in any
country other than the United States and offered for retail sale in Florida shall be marked individually in a
conspicuous place . . . in such manner as to indicate to an ultimate purchaser the country of origin.
Markings shall be done prior to delivery into Florida.”)

18 Indeed, such practice would be consistent with the Customs Department’s country of origin
labeling requirements in other areas, as well. See, 19 C.F.R., Part 134 (manufacturers or importers of
goods — not retailers — are required to place country of origin information on consumer packages).
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If the supplier can demonstrate that affixing a label either to the individual
product or to its immediate packaging is not practicable, the Department should require
the supplier to include with each shipping container of the covered commodity signs or
labels sufficient to identify the product’s country of origin to consumers at the final point
of retail sale.'” Examples of situations where affixing labels on final individual products
or packaging may not be practicable are meat supplied to retailers in carcass form that
will be cut into consumer-sized portions, whole fish, leaf lettuce (which is washed and
trimmed at retail), and bulk supplies of small produce items, such as cherries, peas or
string beans. In these cases, suppliers should be required to provide retailers with
sufficient labels or signage for the number of individual packages or retail displays that
will result from the bulk package.

2. USDA Must Use the Strong Enforcement Provisions against Non-
Retailers That Congress Granted the Agency To Hold Suppliers
Liable for the Accuracy of the Information Provided to Retailers

a. Statutory Provision

Section 283 sets forth the enforcement provisions for Subtitle D. The section is
divided into three paragraphs. Paragraphs (b) and (c) expressly refer to situations in
which retailers have violated the statute; paragraph (a) applies to all other violations of
the subtitle and specifically states that “Section 253 shall apply” to all other violations of
Subtitle D. Section 253, which is codified at 7 USC § 1636b, specifically provides as
follows:

(a) Civil penalty

(1) In general.—Any packer or other person that violates this
subchapter [including Subtitle D] may be assessed a civil penalty
by the Secretary of not more than $10,000 for each violation.
[emphasis added]

(2) Each day during which a violation continues shall be
considered to be a separate violation.

skoskoskokosk

19 USDA should not, however, specify the size, font, color or any other design parameters with

respect to signs or labels.
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(b) Cease and desist

In addition to, or in lieu of, a civil penalty under subsection (a), the
Secretary may issue an order to cease and desist from continuing
any violation.

() Notice and hearing

No penalty shall be assessed, or cease and desist order issued, by
the Secretary under this section unless the person against which the
penalty is assessed or to which the order is issued is given notice
and opportunity for a hearing before the Secretary with respect to
the violation.

ook skokosk

§)) Injunction or restraining order
(1) In general

If the Secretary has reason to believe that any person
subject to this subchapter has failed or refused to provide
the Secretary information required to be reported pursuant
to this subchapter, and that it would be in the public interest
to enjoin the person from further failure to comply with the
reporting requirements, the Secretary may notify the
Attorney General of the failure.

(2) The Attorney General may apply to the appropriate district
court of the United States for a temporary or permanent
injunction or restraining order.

7 USC § 1636b.

Section 253 is notable in several respects that should be clearly delineated in the
regulations. First, non-retailers may be assessed penalties of up to $10,000 per violation
per day. That is, for each day on which a violation is not remedied, the non-retailer is
subject to additional, cumulative penalties. USDA should elaborate on the scope of what
constitutes a violation for purposes of Section 253, but, first and foremost, failure to
convey information on a covered commodity’s country of origin should constitute a
violation. And, since USDA seems to have determined that the retailer’s obligation to
inform consumers inherently includes a requirement regarding the accuracy of the
information, so, too, must USDA hold suppliers liable for the accuracy of the information
that they are required to provide to retailers under Section 282(e).
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Second, unlike the enforcement provisions relative to retailers, which are
discussed more fully below, suppliers are liable for penalties for per se violations of the
statute; that is, although USDA must find that a retailer has “willfully” violated the
statute in order to subject the retailer to penalties, no mens rea applies to the non-retailer
enforcement provisions. In addition, although retailers must be given notice of the
alleged violation and 30 days to remediate, no such procedural protections are afforded to
non-retailers.

Third, Section 253 grants USDA a panoply of additional enforcement tools and
equitable remedies against non-retailers, such as cease and desist orders and injunctive
relief.

Clearly, then, Congress recognized that non-retailers were the parties with the
critical information to convey to consumers and that, therefore, non-retailers should be
held to a higher enforcement standard. Congress has given USDA adequate enforcement
authority to ensure that non-retailers are held accountable for their actions under Subtitle
D. Accordingly, USDA’s regulations and enforcement activities should reflect the proper
scope and congressional intent in this regard.

b. USDA Misstated Enforcement Standard for Non-Retailers

As the COL Guidelines are voluntary in nature, USDA chose not to address
enforcement mechanisms. However, we note that USDA inaccurately reflected the
enforcement provisions in the brief discussion in the preamble to the Guidelines.
Specifically, the agency stated that “the law also provides enforcement procedures for the
mandatory labeling program that includes fines, civil penalties, and cease and desist
orders for retailers, packers or other persons for willful violations.” 67 Fed. Reg.at
63368 (emphasis added). First, as discussed more fully below, the retailer enforcement
provisions are separately provided for in Section 253 and do not include cease and desist
orders although they do include warnings and an opportunity to remediate.

Second, as discussed above, the “willful” violation standard applies only to
retailers — non-retailers, such as “packers or other persons” are liable for penalties for per
se violations of Subtitle D, regardless of whether their violation was willful, reckless, or
negligent. USDA’s regulations should accurately reflect the different standards that
Congress set forth for non-retailers and retailers.

C. Regulations Should Also Reflect Liability under Related
Statutes

In addition to liability for country of origin under Subtitle D, statements regarding
product origination must comply with further federal statutes. For example,
misrepresenting region of origin is a serious violation of purposes of PACA. See 7 USC
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499b(5); 7 CFR § 46.45(a)(1). Significantly, however, a person other than the first
licensee handling misbranded perishable agricultural commodities shall not be held liable
for a violation of section 2(5) of the act by reason of the conduct of another if the person
did not have knowledge of the violation or lacked the ability to correct the violation. Id.
Thus, PACA, too, recognizes the increased level of responsibility that those who are in a
position to render a country of origin determination must bear vis a vis the enforcement
of the law.

The Federal Meat Inspection Act and the Federal Food, Drug, and Cosmetic Act
also govern labeling for products considered “covered commodities” under Subtitle D.
See 21 USC §§ 601, et seq.; 21 USC §§ 301, et seq. Both statutes prohibit labeling that is
false or misleading in any particular with respect to the foods that they govern. 21 USC
§§ 601, 610; 21 USC §§ 331, 343. Accordingly, inaccurate country of origin labeling by
suppliers as required by Subtitle D may also give rise to penalties under these statutes as
well, depending on the covered commodity.

B. USDA Must Require Producers To Maintain Records and Verifiable
Audit Trail Related to the Country of Origin Determination

In order to ensure the integrity of the country of origin declaration, the regulations
that USDA proposes must require those who are rendering the country of origin
determination to maintain a verifiable audit trail. USDA stated in the preamble to the
recordkeeping cost estimate:

[Recordkeeping is] essential to the integrity of any country of origin labeling
program, whether it be a voluntary program or a mandatory program.
Recordkeeping creates a paper trail that is a critical element in carrying out any
internal reviews of a system conducted by industry representatives under a
voluntary program or in enforcement audits that will be necessary for the Agency
to conduct under the mandatory program.”

67 Fed. Reg. 70205 (Nov. 21, 2002). As discussed throughout these comments, the basis
for the country of origin declaration is established well before the covered commodity
reaches the retail store — for beef, for example, the correct declaration will depend on
where the cow was born, where it was fed, and where it was processed. These facts must
be fully documented to meet the federal standard and Subtitle D grants USDA generous
authority to accomplish this goal.

20 In response to USDA’s recordkeeping cost estimate, one of the Congressional proponents of the

legislative provision forcefully vowed that he would “not stand to allow USDA or others to weaken
country-of-origin labeling during this rulemaking process.” Sparks Report (copy enclosed). A strong
recordkeeping component will not weaken the COL program. The purpose of recordkeeping is to ensure
the accuracy of the information that consumers receive. Indeed, recordkeeping strengthens the integrity of
the program.
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Section 282(d) authorizes USDA to “require that any person that prepares, stores,
handles or distributes a covered commodity for retail sale maintain a verifiable
recordkeeping audit trail that will permit the Secretary to verify compliance with this
subtitle (including the regulations promulgated under section 284(b)).” 7 USC 1638a(d).
Section 284(b) requires USDA to promulgate “such regulations as are necessary to
implement this subtitle,” in all of its facets. 7 USC 1638c(b). Among other things, the
subtitle requires “any person engaged in the business of supplying a covered commodity
to a retailer” to “provide information to the retailer indicating the country of origin of the
covered commodity.” 7 USC §§ 1638a(e).

Several aspects of the foregoing bear note with respect to the Agency’s authority
to require production-oriented suppliers to maintain records related to the country of
origin determination.

First, the agency’s recordkeeping authority is broad and expressly recognizes the
role and importance of the records to be maintained. Specifically, USDA has the
authority to require all persons involved in the production of the covered commodity —
not just the retailer, but those who prepare and handle the product — to keep records to
permit the agency to verify compliance with Subtitle D. There are those who would have
the agency distinguish between covered commodities and so-called “precursors” to
covered commodities, claiming that the agency’s recordkeeping authority extends only to
those who handle the finished covered commodity itself and does not encompass those
who handle “precursor” products.

This argument necessarily fails because it would strip the agency of the ability to
verify the first two production prongs for meat products, and, thus, USDA’s ability to
achieve the stated purpose of the recordkeeping, i.e., to verify compliance with the
subtitle for meat products. Therefore, the narrow interpretation suggested above would
essentially defeat the purpose of including the provision. A basic rule of statutory
construction is that Congress would not have granted authority to USDA if it did not
intend for the Agency to be able to implement it. Statutes must be read to give effectual
purpose to the law.

1. Self-Certification Cannot Be Sufficient Basis for Country of Origin
Claim

The statute requires any person engaged in the business of supplying a covered
commodity to a retailer to make information available to the retailer indicating the
country of origin of the covered commodity; USDA’s COL Guidelines further require
such persons to maintain auditable records documenting the origin of the covered
commodities. USDA asserts that self-certification by such persons is not sufficient. 67
Fed. Reg. at 63374. In so doing, USDA reflects the statutory standard, which requires “a
verifiable recordkeeping audit trail,” as well as the substantial body of preceential law
that undergirds the necessity for the adequately substantiated claims.
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a. Statute Requires More Than Self-Certification

Section 282(d) allows USDA to require the maintenance of “a verifiable
recordkeeping audit trail,” which is significant because it expressly recognizes that the
records should be capable of being both audited and verified. Self-certification is capable
of neither. Thus, the statute on its face requires more than mere self-certification in
support of the country of origin determination.

There are those who have suggested that USDA should establish an “honor”
system under Subtitle D and note that taxpayers need not have their tax returns audited
before the returns are filed with the Internal Revenue Service. According to this logic,
those suppliers who provide declarations regarding country of origin of a covered
commodity should be trusted to state the truth to their customers and should not be
required to provide the results of an audit to support their statement.

Although taxpayers are not required to provide an audited statement to the IRS, if
those same taxpayers are audited by the IRS, they had better be able to produce verifiable
records to document the deductions claimed on their tax returns. It is not sufficient for
one who is audited to appear before the agency and simply aver that the tax return is
correct. Rather, the party who is audited must be able to substantiate the accuracy of the
claims made on the tax form. In the absence of verification of the statements averred, the
IRS audit will result in fines and penalties assessed against the taxpayer.

Moreover, the IRS is not subject to penalties or fines if it turns out that the audited
party accidentally or fraudulently misinformed the agency. In fact, the agency receives
monetary remuneration in the form of penalties, back pay and interest for errors made on
the part of the auditee. Under the COL law, retailers (the functional equivalent of the IRS
in this analogy) are subject to substantial penalties if the information that they are relying
upon the auditee/supplier to provide is inaccurate. Accordingly, the analogy to the tax
system as a basis to support the claim that self-certification should be sufficient fails on
its face.

b. Doctrine of Substantiation Requires More Than Self-
Certification

Requiring evidence greater than a simple self-certification is also consistent with
the doctrine of substantiation. Claims made on labels or labeling regarding any consumer
product must be supported by adequate substantiation; even if they are true, if the
claimant cannot support the statements with substantiation at the time at which the claim
is made, the claimant may be liable.

It is a well-established principle in the area of consumer protection that
affirmative claims or statements made in advertising or labeling must be truthful and not
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misleading. For example, the Federal Trade Commission (FTC) has adopted a
substantiation policy in connection with its broad statutory authority to prohibit deceptive
advertising practices. A general principle of this policy is that an advertiser must possess
adequate substantiation for all claims conveyed by an advertisement as determined by the
FTC at the time the claim is made. Harm to the consumer is presumed when a claim is
found to be unsubstantiated. An objective statement capable of being proven or
disproven will require substantiation.

In determining if the level of substantiation provides a “reasonable basis” for the
claim, the FTC considers a number of factors, including the type and specificity of the
advertising claim. A higher level of substantiation is required for a claim whose truth and
falsity would be difficult for consumers to evaluate by themselves. Thompson Medical
Co., 104 FTC at 823.

USDA'’s Livestock and Seed (LS) Program, through the Meat Grading and
Certification Branch (MGCB), provides certification of beef carcasses for a number of
marketing programs making claims concerning breed of cattle and carcass characteristics,
or only for carcass characteristics. These characteristics go beyond the requirements for
official USDA grades. MGCB certification is often the basis for approval of meat product
labels making a variety of marketing claims. The carcass certification programs vary
widely in the level of claims for "quality".

"Process verified" is generally used by AMS, rather than "certified," when a
company would like to make claims about how an animal is raised (e.g., antibiotic free).
AMS cannot simply look at the meat product to confirm that it meets the animal raising
claim. Therefore, rather than "certify" at a plant, AMS "verifies" that the company is
following an appropriate husbandry program by (1) initially approving the company's
program; and (2) auditing the facilities.

Process verified programs are more complex than certified claims. First, the
applicant must establish a program (i.e., explain how the animals are raised) and justify
the claims that would be made often by working in conjunction with the agency. Once
the program has been completed and submitted to USDA, the agency will conduct a
formal review of the program, including an on-site audit. By the time of the on-site audit,
the program must be well-established and every person at a facility must be well
acquainted with his responsibilities.

In this case, the country of origin labeling program, which must take into account
the entire production cycle of the product and cannot be verified simply by looking at the
final product is analogous to a process verification program type claim. USDA requires
significant documentation for process verified claims, including on-site audits.
Accordingly, consistency with AMS’s other process verified programs requires that the
agency insist on more than mere self-certification in support of the process verified
claims related to country of origin.
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c. Retailer Reliance on Supplier’s Country of Origin Claim

Nonetheless, despite the foregoing discussion, we are aware that some have
argued that, since the Perishable Agricultural Commodities Act requires all declarations
made regarding a perishable agricultural commodity to be truthful, it should be sufficient
for a retailer to rely upon a producer’s self-certification regarding a perishable
agricultural commodity. In particular, geographic misrepresentation is a specific
violation of PACA. 7 USC 499b(5). Civil monetary penalties of up to $2,000 per
violation are possible. PACA provides the following exclusion from liability: “a person
other than the first licensee handling misbranded perishable agricultural commodities
shall not be held liable for a violation of this paragraph by reason of the conduct of
another if the person did not have knowledge of the violation or lacked the ability to
correct the violation.” 7 USC 499b(5).

Although this provision clearly provides retailers with some protection for
potential violations of PACA, Congress did not choose to incorporate the same
protections into Subtitle D. Thus, it is not clear whether retailers would actually receive
any protection under this PACA provision for violations of Subtitle D’s country of origin
labeling requirements. However, if USDA concludes that such declarations provide a
sufficient basis without further documentation for the retailer to rely upon and render the
required country of origin declaration for purposes of perishable agricultural
commodities, USDA should likewise find that sufficient authority exists with respect to
meat products under the Federal Meat Inspection Act and with respect to seafood,
produce and peanuts under the Federal Food, Drug, and Cosmetic Act. Both of these
statutes require that labels as well as materials that accompany food products subject to
their jurisdiction (i.e., labeling) be truthful and not misleading. Therefore, labeling for all
of the covered commodities is subject to other statutory prescriptions regarding the
accuracy of the information.

2. Records and Affirmative Statement of Origin Must Be Required
from Both Domestic and Imported Producers: Silence Is Not
Sufficient

Some have asserted that USDA should require records only of non-domestic
producers, but that domestic producers should be allowed to rely solely on self-
certification without need for recordkeeping or that the “silence” of a domestic producer
with respect to country of origin would entitle them to a presumption that the product was
of domestic origin. This argument fails for two reasons.

First, under the “national treatment” provisions of the General Agreement on
Tariffs and Trade (GATT) and the North American Free Trade Act (NAFTA), “the
products of the territory of any contracting party imported into the territory of any other
contracting party shall be accorded treatment no less favourable than that accorded to like
products of national origin in respect of all laws, regulations and requirements affecting
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their internal sale, offering for sale, purchase, transportation, distribution or use.”
Requiring producers of products that were imported into this country to keep records
while producers of like products of domestic origin were not required to keep records
would clearly violate GATT and NAFTA.

Second, if the supposition that underlies the law — that U.S. consumers will favor
U.S. products, thereby increasing their worth and the price that they can command on the
U.S. market — is correct, the failure to require those whose products will increase in value
to keep records is a clear invitation to fraud. That is, if those who claim their products
are of U.S. origin will receive more for their products and those same producers are not
required to keep records, anyone who does not have records (or chooses not to go to the
trouble and expense of keeping records) can simply state that their product is of U.S.
origin and not only have saved the cost of recordkeeping but correspondingly increased
the value of the product. Not only is the consumer likely to be deceived, but those who
are producing products that genuinely meet the U.S. standard will be harmed by the
infiltration of fraudulent products. Therefore, producers of both U.S. and imported
product should be required to keep records documenting the complete development of the
country of origin of the covered commodity and to affirmatively state the country of
origin of their products.

3. Suppliers Should Keep Records Until Final Retail Sale of Covered
Commodity

The COL Guidelines require any person engaged in the business of supplying a
covered commodity to a retailer to make available information to the retailer indicating
the country of origin of the covered commodity. USDA deems producers, growers,
handlers, packers, processors, and importers to be subject to the requirement and would
require them to “maintain auditable records documenting the origin of covered
commodities.” 67 Fed. Reg. at 63374. Under the Guidelines, every person that prepares,
stores, handles or distributes a covered commodity for retail sale must keep records on
the country of origin for at least two years. Id.

We understand that USDA chose the two-year recordkeeping requirement
because it was consistent with PACA’s requirements; it does not, however, reflect the
needs of Subtitle D. For example, in order to verify whether a beef steak is properly
designated as “Product of US,” it will be necessary to verify that the underlying cow was
born in the United States. Beef production does not always occur within a two year
window. We understand that some dairy herds are not ready for slaughter until they are
several years old. Therefore, ranchers and others who are responsible for a cow during
its life time should be required to retain records to document the country or countries of
birth and feeding of the animal until the meat that it produces is sold at retail. Similar
standards should apply for seafood and perishable agricultural commodities.
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C. Retailer Recordkeeping Obligations Must Reflect Purpose Records
Will Serve

The COL Guidelines require every person that prepares, stores, handles or
distributes a covered commodity for retail sale to keep records on the country of origin of
the covered commodity for a period of at least two years. 67 Fed. Reg. at 63374.
Retailers are required to have records at the place of final sale that identify the country of
origin of all covered commodities sold at the facility. Contracts and other more detailed
records may be kept at warehouses or corporate headquarters. Id.

1. Two Year Recordkeeping Requirement Serves No Purpose at
Retail Store Level

Retailers should not be required to keep two years worth of records for covered
commodities. We understand that USDA chose this period because it is consistent with
the PACA recordkeeping requirement. PACA, however, does not require country of
origin labeling at all; hence, its recordkeeping provisions are not directly applicable to
Subtitle D for perishable agricultural commodities, let alone for the beef, pork, lamb,
seafood and peanuts that are not governed by PACA at all.

Moreover, from the preamble and discussions with USDA officials, we
understand the purpose of keeping records at the retail store is to allow inspectors to
conduct inspections and audits beginning at the point of sale. That is, USDA intends to
conduct audits — either directly or with state personnel — starting at the retail store to
determine whether the retailer is fulfilling its obligation to inform the consumer of the
country of origin of the covered commodities that are being offered for sale. Toward that
end, USDA would like some documentation for each covered commodity currently
offered for sale that would connect the representation made to the consumer with the
source of the claim, i.e., the production chain. Given this purpose, we see no reason for
USDA to require records documenting country of origin representations after the product
is no longer in the store. What possible purpose would it serve for a retailer to keep a
record of the country of origin representation made on a kumquat two years earlier?

2. Retailers Should Not Be Responsible for Lawfulness of Supplier’s
Actions

The COL Guidelines require retailers to “ensure that a verifiable audit trail is
maintained through contracts or other means, recognizing that suppliers throughout the
production/marketing chain have a responsibility to maintain the necessary supporting
records.” 67 Fed. Reg. at 63374. The preamble does not elaborate further.

Given the foregoing discussion regarding USDA’s enforcement authority over
non-retailers, FMI strongly objects to this provision of the COL Guidelines and
respectfully urges USDA not to include a provision in the regulations that would render
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the retailer liable for the suppliers’ failure to keep adequate records. Retailers are not
their “suppliers’ keepers” and should not be held liable for their suppliers’ misdeeds. As
discussed more fully above, USDA has more than adequate enforcement authority to
ensure that non-retailers fulfill their statutory obligations. The Department is part of the
Executive Branch of the federal government and, as such, is duty-bound to enforce the
laws that the Legislative Branch passes. Retailers should not be forced to perform the
duties of the Executive Branch. Although retailers may choose to include a contractual
provision ensuring that their suppliers meet their obligations under Subtitle D (and other
statutes), retailers should not be subject to penalties because they fail to do so.
Accordingly, the proposed regulations should not require retailers to “ensure” that their
suppliers are meeting their obligations under Subtitle D.

3. Flexibility in Recordkeeping Practices

Section 282(d) of Subtitle D authorizes USDA to require recordkeeping related to
country of origin, but does not specify the form in which the records must be kept. 7
USC § 1638a(d). USDA’s COL Guidelines state that records must be legible and written
in English and may be maintained in either electronic or hard copy formats. 67 Fed. Reg.
at 63374. USDA further provides that various forms of documentation will be acceptable
provided that the necessary “tracking information” is available. 67 Fed. Reg. at 63375.

FMI urges USDA to retain this relative flexibility in the proposed regulations.
Some of FMI’s members, particularly the smaller members, do not have electronic
recordkeeping capability, therefore, either paper or electronic records should be
acceptable. Indeed, many small retailers will not have any recordkeeping capability, but
should be permitted to satisfy an inspector’s request to review supporting documentation
by obtaining the document from their wholesaler. Moreover, to the extent that existing
records can be used or modified slightly to accomplish the goals of Subtitle D, USDA
should allow retailers and others to rely on them. Furthermore, some records will apply
to multiple stores. To the extent that these can be maintained in a centralized location
that can either be accessed electronically or physically within a reasonable period of time,
USDA should permit retailers to do so, rather than to require the maintenance of
duplicative records at each store location.

Finally, as noted repeatedly above, the facts underlying the country of origin
representation are ascertained well before the covered commodity reaches the distribution
or retail level of the supply chain. Therefore, retailers should be required to keep no
more than a record that connects the covered commodity with those who are in position
to confirm the factual predicates to the determination itself.*!

2 To the extent that covered commodities are distributed from retail stores to reclamation centers or

food banks, the products are provided to the ultimate consumers through “food service” channels and
therefore are not subject to country of origin labeling. Accordingly, USDA’s proposed regulations should
specify that food banks need not identify the country of origin of foods served to their clients and that
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D. Country of Origin Declaration

1. Retailers Should Be Permitted To Satisfy Their Obligations By
Generally Identifying All Countries of Origin, as Urged by
Produce Industry

a. “Like” Covered Commodity Displays

USDA'’s Voluntary COL Guidelines state that “a bag of shrimp tails containing
shrimp that were sourced from multiple countries must, under these guidelines, specify
the country of origin of each of the sources of the shrimp in order of their prominence by
weight for those shrimp tails in the bag.” 67 Fed. Reg. at 63371. Retail displays of
shrimp (and all other covered commodities) should be treated the same way, allowing
retailers to display signs that identify the countries of origin of the covered commodity on
display without identifying which individual covered commodity unit in the display has
which of the identified countries of origin.

Specifically, the law requires only one entity — the retailer — to identify the
country of origin of covered commodities to consumers and does not distinguish methods
of notification that are appropriate for different types of covered commodities. If retailers
can inform consumers of the country of origin of a covered commodity, such as frozen
shrimp that is sold to the consumer in a bag, by identifying the product contained within
as being from multiple countries, rather than identifying the country of origin of each
individual shrimp, then retailers should likewise be able to inform consumers of the
country of origin of shrimp sold in a service case by posting a sign that indicates the
various countries of origin of the shrimp in the sales bin. Retailers should also be
allowed to identify produce sold in bulk displays in the same manner.

With regard to notifying consumers, the law provides for a single standard. It
would be patently unfair to require retailers to segregate product by country of origin in
retail displays but to allow “retailers” to lump like products of different countries of
origin in bags of frozen shrimp or bags of fresh broccoli without identifying the country
of origin for each individual covered commodity. USDA should apply a single standard
and that standard should be to allow blended covered commodities to be identified
generally by the countries of origin, regardless of whether they are blended in bags or
blended in the display case.

retailers need not keep records on covered commodities that reach consumers through these channels. See
discussion of food banks as food service establishments, infra.
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b. “Blended” Covered Commodity Displays

Similarly, we understand that USDA has been asked by some constituents, such
as the fresh produce industry, to allow generic country of origin labeling information on
bags of mixed fresh produce. That is, proponents of this perspective have recommended
that USDA allow bags of mixed produce to be identified with a list of the countries of
origin of the bagged covered commodities, without identifying the actual country of
origin for any of the individual produce types.

Although we understand and support the agency’s rationale for interpreting the
statute to require only the country of origin declaration necessary to satisty the Tariff Act
for products processed outside the United States (which would simply be the single
country in which the product was substantially transformed), if the Agency accedes to
this request, we respectfully note that retailers should be able to satisfy their obligations
under the statute to advise consumers regarding the country of origin of all produce sold
in a produce department by simply hanging a sign in the department that identifies all of
the countries from which any item of produce in the department originated.

That is, if retailers can satisfy their obligation to “inform consumers of the
country of origin of the covered commodity” in the bagged salad scenario by identifying
countries, but not connecting the countries to any specific commodities, retailers should
likewise be able to satisfy their obligation with generic labeling in their meat, seafood,
and produce departments. FMI supports this interpretation of the statute and urges
USDA to extend the interpretation to its logical conclusion.

2. USDA Does Not Have Authority To Require Blended Products To
Be Labeled in Descending Order of Prominence by Weight

Under the Guidelines, USDA would require “blended” products to be labeled by
country of origin in descending order of prominence by weight. FMI respectfully
suggests that such labeling is excessive and well beyond the Agency’s statutory authority
to require. Indeed, the suggestion by some Members of Congress that USDA
additionally require blended products to be labeled by percentage is preposterous. The
added cost that would be necessary to identify the exact percentage of each covered
commodity in a blended product would substantially outweigh any possible benefits that
such information might provide. Subtitle D only requires retailers to inform consumers
of the country of origin of covered commodities; the statute does not require a detailed
analysis or recitation of the blended product’s composition.

3. State Labeling

As discussed above, Subtitle D requires retailers to inform consumers of the
country of origin of the covered commodity. In comments filed with USDA last August
regarding the scope of the statute, FMI urged USDA to accept state labeling (e.g., New
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Jersey corn, Idaho potatoes) in lieu of a country of origin declaration. The COL
Guidelines state that the “Agency has determined that state and regional labeling
programs . . . do not meet this requirement” and, therefore, that state labeling cannot be
accepted in place of country of origin labeling. 67 Fed. Reg. at 63371. In subsequent
public presentations, USDA has averred that state labeling cannot be accepted in the U.S.
without allowing imported products to similarly rely on regional labeling and that such
labeling would not sufficiently inform U.S. consumers of the country of origin of covered
commodities so labeled.

We again urge USDA to take a reasonable approach with respect to this issue and
allow retailers to identify covered commodities by their state of origin as a reasonable
alternative to country of origin. If this truly runs afoul of U.S. obligations under
international law, these should clearly be articulated in the preamble to the proposed
regulation.

E. Statute Requires Flexible Methods of Country of Origin Notification
at Retail

The statute allows country of origin information to be provided by means of a
“label, stamp, mark, placard or other clear and visible sign on the covered commodity or
on the package, display, holding unit, or bin containing the commodity at the final point
of sale to consumers.” 7 USC 1638a(c). The Guidelines generally follow the statute and
further provide that the information must be “conspicuous,” and either typed, printed or
handwritten. 67 Fed. Reg. at 63374.

We urge the Secretary to maintain flexibility in the regulations regarding the ways
in which retailers satisfy their statutory obligations to inform consumers of the country of
origin of covered commodities. Furthermore, USDA should expressly recognize that
country of origin information can be considered “conspicuous” even if it is a label placed
on the back of a random weight package. The country of origin declaration for
hamburger as explained in the Guidelines could cover a substantial amount of the product
if it was required to appear on the front of the package with all of the other federally
mandated labeling. Indeed, some counties limit the amount of package surface that may
be covered to avoid concealing products from consumers. Accordingly, provided that the
information is presented to consumers in a manner in which they can readily access it, the
information should be considered conspicuous, regardless of where it appears. Indeed,
since the statute can be satisfied by providing a sign at the store, to the extent that the
information is affixed any where on the package, it will be available to the consumer for
a greater period of time.
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F. Scope of Covered Commodity Definition

1. Ingredients in Processed Food Items

Section 281 defines terms relevant to Subtitle D. Paragraph (2) of Section 281
sets forth the following two-part definition of “covered commodity:”

(2) Covered Commodity. —
(A)  In general.—The term ‘covered commodity’ means —

(1) muscle cuts of beef, lamb, and pork;

(11) ground beef, ground lamb, and ground pork;
(ii1))  farm-raised fish;

(iv)  wild fish;

(v) a perishable agricultural commodity; and
(vi)  peanuts.

(B)  Exclusions.—The term ‘covered commodity’ does not include an
item described in subparagraph (A) if the item is an ingredient in a
processed food item.

As food products listed in subparagraph (2)(A) will not be considered “covered
commodities” subject to country of origin labeling if they are “ingredients in a processed
food item,” the scope of the products intended to be covered by the phrase “ingredients in
a processed food item” is important, but it is not further defined in the statute.

In the COL Guidelines, USDA defined a “processed food item” in two ways: (1)
as a combination of ingredients that result in a product with an identity that is different
from that of the covered commodity or (2) as a commodity that is materially changed to
the point that its character is substantially different from that of the covered commodity.
67 Fed. Reg. at 63368. Although we appreciated USDA’s temporary definition adopted
for purposes of the Guidelines, we recommend that the Department reconsider some of
the options presented in related statutes.

For example, the Federal Food, Drug, and Cosmetic Act (FD&C Act), which
applies to most of the food items listed in paragraph (2)(A), defines “processed food” as
“any food other than a raw agricultural commodity and includes any raw agricultural
commodity that has been subject to processing, such as canning, cooking, freezing,
dehydration, or milling.” 21 U.S.C. § 321(gg). The Food and Drug Administration
(FDA) has issued guidance interpreting the phrase “processed food.” In particular, the
agency concluded that certain activities, such as washing, coloring, waxing, hydro-
cooling, refrigeration, nut shelling, and removal of stems, leaves and husks, are post-
harvest activities that do not constitute processing, while canning, freezing, cooking,
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pasteurization, irradiation, milling, grinding, chopping, slicing, cutting or peeling are
processing activities.”> Accordingly, food (including items that would otherwise be
considered perishable agricultural commodities, peanuts, and seafood) that has been
subject to these latter activities are “processed foods” for the purpose of the FD&C Act.
An item that is listed in paragraph (2)(A) becomes an ingredient in a processed food item
once it undergoes the processing activities described above.

A second source for guidance is the Organic Food Production Act (OFPA). As
you know, AMS is responsible for administering the OFPA, just as it is responsible for
administering the Agricultural Marketing Act, including the recently enacted country of
origin labeling provisions. The OFPA applies to all of the food items identified in
paragraph (2)(A). It is desirable for the agency to interpret these two statutes
consistently.

Unlike the FD&C Act, the OFPA does not define the term “processed food.” The
OFPA does, however, define the term “processing,” which includes cooking, baking,
heating, drying, mixing, grinding, churning, separating, extracting, cutting, fermenting,
eviscerating, preserving, dehydrating, freezing or otherwise manufacturing. See 7 U.S.C.
§ 6502(17). Ergo, foods that have undergone these activities may be considered
“processed foods.”

The presence of an ingredient statement has been suggested by some commenters
as the basis for establishing that a product is a processed food and, thus, would not be
required to bear country of origin information, even if the product contained an item
identified in paragraph (2)(A). Although we would not oppose this standard for packaged
products, it clearly does not cover the universe of processed food products. For example,
salads subject to the FD&C Act that are prepared and sold in bulk from the deli counter
or unpackaged baked goods need not bear a label with an ingredient line, but they are
certainly “processed foods” as envisioned by the exclusion in paragraph (2)(B).
Moreover, the FD&C Act and OFPA definitions discussed above provide a strong basis
for concluding that “processed food” is broader than the types of foods required to bear
an ingredient statement.

In determining the scope of the “covered commodity” definition, AMS should
also consider the products that are already required to bear country of origin labeling
under the Tariff Act of 1930, as amended, and the implementing regulations promulgated
by the U.S. Customs Service. Specifically, with certain exceptions, the Tariff Act
requires imported products, including food, to bear the name of the country of origin of
the product. Products on the so-called “J-List” are not required to bear country of origin
information, unless they are imported in a container, in which case, the outermost
container in which the article ordinarily reaches the ultimate purchaser is required to be
marked to indicate the origin of its contents. See 19 U.S.C. § 1304; 19 C.F.R. § 134.33.

2 See, FDA, “Antimicrobial Food Additives — Guidance” at 7-8 (July 1999).
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Natural products, such as vegetables, fruits, nuts, berries, and live or dead animals, fish
and birds, which are in their natural state or not advanced in any manner further than is
necessary for their safe transportation are J-List items that are not required to bear
country of origin marking, unless they are enclosed in consumer packaging. Id.

As these packaged products will already be required to bear country of origin
information, and a country of origin determination under U.S. Customs Service rules may
differ from a country of origin determination made under the standards set forth in
Subtitle D, it might behoove AMS to consider natural products that are enclosed in
consumer packaging (which will, therefore, be required to bear an ingredient statement
under the relevant federal food statutes™ and country of origin labeling under the
Customs Service regulations) to be processed food products within the meaning of the
second prong of the “covered commodity” definition.

In sum, one of AMS’s key responsibilities in implementing Subtitle D is to
interpret the “covered commodity” definition, particularly with respect to the exclusion
for “ingredients in processed food,” in a meaningful way. We urge AMS to adopt a view
of the exclusion that is consistent with the related acts discussed above to minimize
confusion in the marketplace and to consumers.

2. Mixtures of Covered and Non—Covered Commodities

In addition to the foregoing, otherwise covered commodities may be combined
with non-covered commodities in food products. For example, peanuts may be mixed
with nuts that are not covered commodities and a strawberry may be used as a garnish on
a cake.

We respectfully urge USDA to approach these situations reasonably and, where
the otherwise covered commodity, is an insubstantial portion of the entire food product,
not to require country of origin labeling. We recommend that USDA use a rule of
reason: if the majority of the product is comprised of non-covered commodities, no
country of origin labeling should adhere.

G. Food Service Areas of Grocery Stores and Food Banks Are Properly
Exempted under Food Service Establishment Provision of Statute

1. Food Service within Retail Stores Should Be Exempt from COL
Requirements

Today’s grocery stores seek to fulfill many roles for consumers. In addition to
traditional retail offerings, supermarkets may have banks, dry cleaners, and restaurant

3 See 21 U.S.C. § 343(e) and (i) (together require packaged food products fabricated from two or

more ingredients to bear ingredient statements) and 21 U.S.C. § 601(n)(9) (requiring meat products
fabricated from two or more ingredients to bear an ingredient statement); see also 9 CFR § 317.2(c).
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services for consumers. Moreover, FMI’s diverse community of establishments includes
a variety of different models, some of which do not fall neatly within the retailer
definition or food service establishment exemption. During the guideline implementation
period, we have been exploring some of the different formats and their status under
Subtitle D.

Under the statute, the requirement to provide country of origin information does
not apply to a covered commodity if the covered commodity is:

(1)  prepared or served in a food service establishment; and

(2) (a) offered for sale or sold at the food service establishment in normal
retail quantities; or
(b) served to consumers at the food service establishment.

7 USC § 638a(b). Congress defined a “food service establishment” as a restaurant,
cafeteria, lunch room, food stand, saloon, tavern, bar, lounge or other similar facility
operated as an enterprise engaged in the business of selling food to the public. 7 USC
§ 1638(4). The COL Guidelines employ the statutory definition and then add the
following:

Food service establishments include salad bars, delicatessens, and other prepared
food enterprises that provide ready-to-eat foods that are consumed either on or
outside of the retailer’s premises.

67 Fed. Reg. at 63372.

As discussed more fully below, we believe that USDA’s Guidelines properly
include those portions of retail food establishments that function as food service
establishments within the food service establishment definition. We urge USDA to carry
this definition forth into the proposed and final regulations.

Retailers offer food to consumers through a variety of mechanisms today,
including salad bars and deli counters, and often provide complete restaurant seating
areas with tables and chairs at which consumers can enjoy their purchases. Many grocery
stores also offer catering services that may supply cut vegetable platters and provide
floral departments that offer fruit baskets. Through these operations, retailers prepare or
serve food that is either offered for sale in normal retail quantities or served to consumers
on site. These operations are identical to those in restaurants and other establishments
specifically identified in the food service establishment definition and exempt from the
Section 282 requirements. Accordingly, covered commodities served or sold to
consumers through these operations conducted at retail stores should not be required to
carry country of origin information.
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One of the most daunting COL implementation challenges at retail is the
preparation of fruit salad. Fruit salad is typically offered to consumers through the salad
bar or in delis, but is sometimes pre-packaged for consumer convenience. In an effort to
better understand the implications for this item, which is highly sought by consumers,
one retailer implemented a program at retail to track and identify the country of origin of
produce that was used in fruit salad. (A copy of the report — which includes many other
aspects of COL and is discussed further below — is enclosed.) Since country of origin
varies so much for individual fruit items, the store could not prepare a pre-printed label,
but needed to hand label each package with the correct information. The retailer found
that it would cost each store nearly $3,000 per week or more than $150,000 per year to
handle and label the product. Ifthe 31,000 PACA-licensed retailers’ average costs for
fruit salad labeling were consistent, this requirement alone would entail cost to the
industry of $4.8 billion per year.

However, we believe that fruit salad sold at a retail store is more properly
considered to be an item prepared through food service and urge USDA to clarify this
point in the proposed and final regulations. We urge USDA to continue to recognize that
foods provided from these venues within the retail store are properly considered subject
to the statute’s exemption from country of origin labeling for food service establishments.
Trays of cut vegetables from our catering operations, fruit salad sold at delis or
throughout the store, and foods provided at our salad bars are all prepared at food service
and the regulations should explicitly recognize this fact.

2. Food Banks and Reclamation Centers are Food Service
Establishments and, Therefore, Foods Provided To Consumers
through Them Should Be Explicitly Exempted from COL

Covered commodities that reach the consumer via food banks or processing
through reclamation centers are likewise provided through food service channels and
USDA should explicitly recognize this status through a clear exemption in the
regulations. Food banks prepare and serve food to consumers in normal retail quantities.
Therefore, they are properly considered food service establishments. If the food offered
through food banks was subject to country of origin labeling and recordkeeping
requirements, it would decrease the amount of product that retailers would be able to
provide to food banks.

H. “Final Point of Sale”

1. Advertising Circulars Are Not “Final Point of Sale”

The statute requires retailers to provide consumers with country of origin
information on covered commodities at the final point of retail sale. 7 USC
§ 1638a(a)(1). Some of our members have expressed concern that USDA might require



The Honorable William T. Hawks
July 2, 2003
Page 38

country of origin information to be included in retail advertising, such as newspaper
circulars. However, as the statute clearly requires the information to be passed along to
consumers at the final point of retail sale, USDA should clarify that advertising circulars
are not required to include country of origin information for covered commodities.

2. “Final Point of Sale” Is Customer Receipt for Internet Transactions

In the guidelines, USDA interprets the “final point of sale” standard to require the
retailer to provide country of origin information on the sale vehicle, such as the internet
site. 67 Fed. Reg. at 63371. The basis for this is the “Agency’s belief that consumers
must be made aware of the country of origin of the covered commodity before the
purchase is made.” 67 Fed. Reg. at 63371.

However, this approach is not required by the law. Specifically, the statute only
requires retailers to inform the consumer of the covered commodity’s country of origin at
the final point of retail sale and does not specify where that point is for purposes of
internet or any other sale. Nor does the statute require the consumer to be advised of the
country of origin of the covered commodity prior to receipt. Food labels contain a
substantial amount of information today, most of which is not required to appear on
internet sites even though it might be argued that consumers might be able to use the
information prior to receipt of the food product. Consider nutrition labeling. It is present
on most food products, presumably for the purpose of assisting consumers in choosing
their foods. However, nutrition information is not required to be provided on the internet
prior to sale of the food.

Moreover, requiring retailers to provide country of origin information on all
covered commodities marketed over the internet prior to receipt of the item would
literally require some food retailers to overhaul their entire electronic food delivery
systems. For example, internet orders operate on a time delay. That is, shoppers can
place an order to be delivered on a given day in the future; they do not purchase the items
that are available in the store at the time that the order is placed. During the delay
between order placement and order selection, the retailer may have completely changed
over the countries from which particular produce is available. During the winter months,
for example, retailers may source grapes from Chile. As the weather warms up in the
United States, retailers may begin to source grapes from California. Although the retailer
may have been sourcing grapes from Chile when an internet order was placed, at the time
of delivery, retailers may only be sourcing grapes from California.

Similarly, some retailers fulfill consumers’ internet orders by having “shoppers”
at individual food stores select the items that were ordered electronically by the
consumer. Different retail stores under common ownership will have covered
commodities from different countries. For example, a single corporate entity may source
strawberries from four different countries (e.g., U.S., Chile, Canada and Venezuela) in
order to fulfill the demand at all of their stores because no single growing region has



The Honorable William T. Hawks
July 2, 2003
Page 39

enough to satisfy the overall demand. These strawberries may all funnel through a single
corporate distribution center before they are distributed to several hundred different
stores. The scenario could be repeated for bananas, grapes, tomatoes and most of the
other perishable produce that a retailer offers to consumers, not to mention the meat and
seafood products. Even if the retailer advised consumers of all of the possible country of
origin options for each covered commodity based on what was available through the
distribution center at any one time — a situation that changes on a daily basis — and
allowed the consumer to choose, the choices would not reflect what was at the individual
stores that would be shopped for the individual consumer.

Accordingly, for purposes of remote sales, retailers should be allowed to satisfy
their obligation to inform consumers of the country of origin of covered commodities by
providing information to the consumer at the time the food is delivered to the consumer.
That is, the final point of retail sale for internet transactions is the time at which the
consumer takes title to the food products and a receipt with the final country of origin
information for each covered commodity should be sufficient for the retailer to satisfy its
obligation to inform the consumer of the country of origin of the covered commodity at
the final point of retail sale.

L. Enforcement Against Retailers

Section 283 of the Agricultural Marketing Act as amended specifies the
enforcement authorities that USDA has under Subtitle D. Paragraphs (b) and (c) pertain
to retailers. Paragraph (b) states that, “if the Secretary determines that a retailer is in
violation of Section 282, the Secretary shall —

(1) notify the retailer of the determination; and

(2) provide the retailer a 30-day period, beginning on the date on which the
retailer receives the notice under paragraph (1), during which the retailer may
take necessary steps to comply with Section 282.”

7 USC § 1638b(b). If on completion of the 30-day period, USDA determines that the
retailer “has willfully violated section 282,” USDA may fine the retailer up to $10,000
for each violation after providing notice and an opportunity for a hearing. 7 USC

§ 1638b(c). In order to afford the regulated community due process, USDA’s regulations
must set forth the Agency’s interpretation of the relevant enforcement provisions and
elaborate upon the procedural protections provided by Congress.

1. Willful Violation Standard

a. Legal Meaning of “Willful””

One of the key issues here is the standard for “willfulness.” Although the precise
definition of “willful” depends upon its context, the Supreme Court has concluded on
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several occasions that the word denotes an act which is intentional rather than accidental.
See, e.g. U.S. v. Illinois Central R.R., 303 U.S. 239 (1938); United States v. Murdock, 54
S.Ct. 223 (1933); Screws v. U.S., 325 U.S. 91 (1945).

In the context of statutes implemented by the U.S. Department of Agriculture,
courts have interpreted “willful” to mean knowing and intentional. For example, under
the Packers & Stockyards Act, “willfulness” means “an intentional misdeed or such gross
neglect of a known duty as to be the equivalent thereof.” Hutto Stockyard, Inc. v. USDA,
903 F.2d 299, 304 (4th Cir. 1990) (quoting Capital Packing Co. v. United States, 350
F.2d 67, 78-79 (10th Cir. 1965). According to the courts, “a less stringent definition may
collide with the requirements of administrative due process and would betray the plain
meaning of the word.” /d.

Courts have applied this same stringent “intentional misdeed” or “gross neglect”
standard in interpreting “willfulness” under the Perishable Agricultural Commodities Act
(PACA). Capital Produce Co. v. United States, 930 F.2d 1077, 1079 (4th Cir. 1991);
Potato Sales Company v. Department of Agriculture, 92 F.3d 800 (9" Cir. 1996). Courts
have specifically rejected the notion that willfulness may be equated with neglect. Id. See
also, Eastern Produce Co. v. Benson, 278 F.2d 606 (3rd Cir. 1960). Some courts have
interpreted “willful” under PACA to describe an act “done intentionally, irrespective of
evil intent, or done with careless disregard of statutory requirements.” American Fruit
Purveyors v. U.S., 630 F.2d 370, 374 (5th Cir. 1980). See, also, Sid Goodman & Co. v.
U.S., 945 F.2d 398 (4™ Cir. 1991), slip op. at 12; Tipco, Inc. v. Yeutter, 953 F.2d 639 (4"
Cir. 1992). The practical effect of this latter definition, however, is the same. A willful
act is more than negligent; it is done knowingly and intentionally.

In conformity with this legal precedent, AMS itself interprets “willful”
stringently. For example, to explain the meaning of “willful violations™ in the National
Organic Act, AMS gives the examples of “making a false statement” or “knowingly
affixing a false label.” 65 F.R. 80623 (December 21, 2000).

In short, a “willful” act is done deliberately. The word “willful” has been
determined by the courts to mean intentional and knowing, as distinguished from
neglectful or accidental. In interpreting the term “willfully” within the Farm Bill’s
country of origin labeling provisions, AMS is encouraged to adhere to this legal
precedent.

b. Interpretation of “Willful ” in Context of Subtitle D

In preparation for enforcing Subtitle D, USDA should clarify how the Agency
will apply the standard of “willfulness.” FMI respectfully submits the following
recommendations in this regard.
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First, USDA should recognize that if the majority of individual covered
commodity items bear a label indicating the product’s country of origin, the retailer has
met the Section 282 requirement to inform the consumer of the country of origin of that
covered commodity and has not willfully violated the statute. For example, one efficient
way to ensure that consumers receive accurate country of origin information on some
covered commodities, such as produce, is for suppliers to sticker the individual items
with country of origin information. However, given the nature of the items or adhesive
efficacy, not all covered commodities will be stickered.

A case in point: suppliers currently apply one or two stickers to a hand of bananas
that may be comprised of six or seven individual bananas. Consumers frequently
separate individual bananas from the “hands” in which they were shipped so that not all
bananas will be labeled throughout their display, even if the supplier labeled each hand
prior to shipment. Similarly, although the technology for label adhesives has improved,
no label adhesive is effective all of the time. Therefore, USDA should recognize that, if
the majority of a covered commodity items on display bears country of origin labels, the
retailer has met its obligation to inform the consumer of the country of origin of the
covered commodity and has not willfully violated the statute.

Second, USDA should expressly recognize in the regulations and the preamble
circumstances under which retailers will not be considered to have violated the statute
willfully. For example, USDA should state that the Agency will not conclude that a
retailer has willfully violated the statute for providing inaccurate country of origin
information for a covered commodity if the retailer has the results of an audit that the
covered commodity supplier obtained from USDA (under the voluntary, user fee-based
program proposed in the Guidelines) or another third party that demonstrates that the
supplier has a system for determining country of origin upon which the retailer may
reasonably rely.

Third, given the fraudulent and intentional nature of the acts necessary to
constitute “willfulness,” USDA should not find that a retailer willfully violated Section
282 unless the retailer internationally removed or changed information provided by the
supplier.

Fourth, with respect to the protections afforded by the statute, we recommend that
USDA’s proposed regulations set forth the mechanism by which the Agency will advise
the retailer of the Secretary’s initial determination that a retailer has not met its Section
282 obligation. The notice should provide detailed information on the retail location(s) at
which such failure is alleged to have occurred, the covered commodities at issue, and the
date(s) upon which such alleged failures may have occurred. A copy of any relevant
inspection reports should be included with the notice. The regulations should also
specify the process that will be afforded through the hearing.
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Fifth, the statute grants the retailer the opportunity to remediate within the 30 days
following the notice that USDA must give to the retailer under Section 283(b).
Accordingly, the regulations should provide that, if the retailer corrects the concerns
USDA alleged in the 30-day notice, then the retailer will not be found liable for willfully
violating the statute.

Sixth, USDA should elaborate on the acts that will constitute a single violation.
For example, it would be unreasonable for the Agency to take the position that each
unlabeled covered commodity constitutes a separate violation. Rather, we recommend
that USDA adopt a broad view of a violation and look to the overall performance of the
retailer’s country of origin labeling program to determine if the retailer has willfully
violated the statute. That is, if the retailer has a program in place to ensure the presence
of accurate country of origin information and 80% of the different types of covered
commodities within the store bear complete labeling, USDA should not conclude that the
retailer willfully violated Section 282.

Seventh, USDA should establish a sliding scale for the penalties. The statute
provides that penalties of up to $10,000 may be assessed against retailers for each willful
violation. The Agency should distinguish between minor violations that have nonetheless
reached the “willfulness” threshold and those violations that are fraudulent and show a
repeated and wanton disregard for the statute. Only the most egregious violations should
warrant the assessment of a $10,000 penalty against the retailer.

J. State Enforcement

Section 284 of the Farm Bill directs USDA to enter into partnerships with the
states. Specifically, the provision states that, “[i]n promulgating the regulations, the
Secretary shall, to the maximum extent practicable, enter into partnership with States
with enforcement infrastructure to assist in this administration of this subtitle.” 7 USC
1638c(c). As required by the statute, USDA’s regulations should explain the mechanism
that the Agency intends to employ in order fulfill the mandate to partner with the states.
In this regard, for purposes of fulfilling the enforcement goals relevant to food retailers,
we urge USDA to partner with those state agencies that currently inspect retail facilities.

USDA should also ensure that state agencies will carry out enforcement
responsibilities with respect to ensuring that suppliers are complying with their
obligations under the statute. As discussed more fully above, the accuracy of the
information that is given to consumers on the country of origin of covered commodities
depends on the integrity of the country of origin determination rendered by the suppliers.
The state agencies with which USDA partners should verify suppliers’ compliance with
the statute, as well as retailer compliance.
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K. Voluntary User-Fee Based Audit Program

Section 4.C. of the Voluntary COL Guidelines permits retailers and any other
person that prepares, stores, handles or distributes a covered commodity to request that
the Agency perform advisory audits on a user-fee basis to receive feedback on their
application of the voluntary system. 67 Fed. Reg. at 63375. FMI believes this audit
program will serve an increasingly important function as we approach the
implementation of the mandatory provisions of the country of origin labeling law.

As retailers move to complete the COL compliance programs that they are
actively building, we anticipate that they will want to take advantage of USDA’s program
or perhaps an audit program offered by a different independent third party to receive
feedback on their compliance with the law. Those retailers who undertake the audit
program and prove the validity of their system should be presumed to have achieved
compliance with the law and not to have “willfully violated” the statute if they are
following the program audited and approved by the Agency. Any compliance concerns
that USDA and the retailer discover while the retailer is undergoing the compliance audit
process should not be used against the retailer, but the retailer must be given an adequate
opportunity to correct the situation and USDA should be actively involved in assisting
the retailer to achieve compliance (as opposed to initiating enforcement action).

Moreover, we expect retailers to rely on the results of third party audits performed
by USDA or another independent body to validate the country of origin declarations
provided by suppliers. Retailers cannot determine by looking at a covered commodity
what the proper country of origin declaration is for the product; they are dependent on
their suppliers for this information. Retailers who receive the results of a supplier’s third
party audit that verifies that the supplier has a system that should result in reliable
country of origin determinations should not be found liable of willfully violating the
statute if USDA later discovers that a country of origin determination provided by that
same supplier is erroneous.

L. Direct and Indirect Costs of Country of Origin Labeling Program
Will Be Substantial and Will Result in Unanticipated Impacts on
Food Distribution System and, Ultimately, in Reduced Consumer
Choice

The costs of the country of origin labeling program on the entire food distribution
system — from growers and ranchers to retailers and individual consumers — will be
manifold, various and complex. Some will be readily apparent, immediate costs on the
system, such as those necessary for a grower to sticker a previously unlabeled produce
item or for a cow/calf operator to institute an individual animal identification system or
for a retailer to train employees on the proper placement of signs. And these are
discussed below.
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In addition, though, will be the more insidious costs on the system — the market
dislocations, the reductions in consumer choice, the fractured relationships between
production suppliers and retailers. The statute will be a powerful economic force in the
marketplace; below we attempt to identify some of the drivers that may result from the
regulatory implementation of the law.

1. Direct Implementation Costs

The implementation of any new regulatory system will naturally result in the
incursion of additional costs. Various estimates have been performed to try to assess
these costs, but none appears to have captured them all.

In conjunction with the voluntary program and as required under the Paperwork
Reduction Act, USDA estimated the costs associated with recordkeeping aspects of the
voluntary program to be $2 billion for the food production and distribution system to
design recordkeeping systems sufficient to maintain the records necessary to support the
country of origin labeling program and to maintain those records for the first year. 67
Fed. Reg. 70205 (Nov. 21, 2002). Retailers were expected to incur $600 million of that
cost based on the agency’s estimate that retailers would spend 40 person hours per store
to develop the system and one person hour per store per day to maintain the necessary
records over the first year.

FMI filed comments disputing the accuracy of the estimate noting the number of
people from many different departments that will be necessary to devise the system, as
well as the information that will need to be collated and assembled from a myriad of
different sources to maintain the necessary records. USDA also failed to consider the
time it would take for retailers to negotiate the contracts necessary to ensure that the
information to support the records was available to retailers.

Some claimed that the recordkeeping costs would be lower than those estimated
by USDA because the information was already available or required under other state or
federal programs. These allegations are addressed more fully below, but it should be
duly noted that the record keeping requirements that must be imposed under this law will
necessarily differ from those imposed under other programs as they are shaped by their
authorizing statutes, just as the instant program must, of necessity, be shaped by Subtitle
D.

As an example, enclosed is a document that compares the requirements under the
Florida produce labeling law with the requirements of the federal Subtitle D program.
Clearly, the two statutes differ fundamentally and, therefore, the state law cannot
properly be used as a model for the federal program.** Given the fundamental

2 For example, the Florida law applies only to fresh produce. Since it does not apply to frozen

produce or meat or seafood or peanuts, it does not require recordkeeping for those products and, therefore,
no such records are kept for these products sold in Florida.
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differences in the laws, the recordkeeping necessitated by Subtitle D cannot be satisfied
by the records currently kept under existing laws. No federal law requires this
information and no individual state law currently in effect establishes a system that
requires records of this nature.

Moreover, USDA’s recordkeeping estimate did not include any estimate of costs
relative to the additional costs that would be necessary to upgrade recordkeeping systems
to accommodate the massive influx of records that would be necessitated if USDA
required the maintenance of two years worth of records at each retail store for every
single covered commodity sold from the store.

The information must be provided to consumers, and those costs are also properly
considered recordkeeping costs. One member advised that the estimate he received for
kits for signs that only identified individual countries (nothing as complex as identifying
each country in which a cow was raised or identifying the method of production for a fish
product) would cost $1000 per kit per store. The kit included signs that were 3-3/8” by 1-
1/2” with black reverse strips and white copy and included approximately 400 different
countries. FMI’s members operate approximately 26,000 retail stores. If each member
chose to use this strip sign approach, the signage for our membership alone for the
produce department alone would be $26,000,000. We respectfully submit that these
funds could be better used in a wide variety of ways.

Similarly, several retail members advised that their scale printing systems would
need to be upgraded if they will need to print the complete country of origin for each
package of meat that is sold. Currently, state of the art scale printers in meat departments
are capable of printing 30 characters. Under Subtitle D, the country of origin declaration
alone for a package of hamburger could easily require five times as many characters.
Accordingly, retailers will need to upgrade their scale printers or find other accurate
means of affixing the country of origin declaration to the covered commodity.

Along these lines, a member advises that they purchase frozen vegetables from a
small frozen vegetable cooperative of local growers in upstate New York. The processor
estimates that it will cost them $3.5 million to obtain new printing heads for each of their
47 packaging lines to allow them to accommodate the new labels and information that
will have to be printed. The same plant just laid off 260 workers. Clearly, the several
million dollars that the company will need to spend to update printer heads to comply
with the law could be spent in ways that would make the company more economically
viable.

Additional stickering costs will be incurred, even for produce much of which
already bears some type of label. However, not all pieces of produce are stickered under
the current systems. If the produce is packed in boxes before the labels are applied, only
the top layer will bear a sticker. Clearly retailers will demand a much higher level of
labeling in order to comply with the law.
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Given the high degree of liability that retailers face for non-compliance with
Subtitle D, many retailers — at least the larger ones that can afford to so protect
themselves — will develop compliance auditing programs to ensure that the information
provided is accurate. One of FMI’s members, Wegmans Food Markets, submitted
comments to USDA in which the company estimated based on costs associated with an
analogous program that such auditing will require seven hours of labor per store per day.
Again, this represents a significant diversion of resources that could be better used to
enhance the food supply in a myriad of ways.

Retail labeling will inevitably require costs to train associates in multiple
departments to understand the information that must be provided for each covered
commodity. In light of the high degree of employee turnover in the retail food industry,
these costs will need to be incurred repeatedly.

One of the most significant costs will be segregation by country of origin. Re-
engineering the food distribution system to provide separate locations for commodities by
their countries of origin will entail substantial additional resources. For example, the
mid-sized wholesaler/retailer discussed above estimated that the costs necessary to
expand a warehouse facility sufficiently to encompass separate slots for different covered
commodities by country of origin would be approximately $65 million per warchouse.

If separate retail displays are required for products by country of origin, costs will
be incurred not only as a result of the additional display space that will be required —
which will ultimately result in a smaller overall assortment of commodities for consumers
— but product “shrink” is projected to be a significant cost by our members. “Shrink”
refers to the product that becomes unsaleable at retail. In this case, additional “shrink™
will result when the final items of a covered commodity with a particular country of
origin designation remain in the display. Years of consumer research by the retail food
industry confirm that consumers select products from fully-laden, generous looking
displays, not from depleted displays. If the last items of a covered commodity with one
country of origin designation cannot be combined with the incoming items with a new
country of origin designation, those items will become unsaleable, thereby increasing
product shrink.

2. Market Dislocation Costs

a. Production Costs for Beef, Pork and Lamb Will Rise; No
Increase for Chicken, Turkey or Dairy

As noted above, some of the costs of the federal program are likely to result from
the economic drivers that are built into or directly caused by the statute. For example, the
law defines the food products that are “covered commodities” and, thus, subject to the
protections and costs of the statute: beef is a covered commodity, but its direct market
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competitor — chicken — is not; pork is a covered commodity, but turkey is not. A study
from lowa State indicates that the likely increase in pork production costs will be $10 per
head. Thus, the inherent costs that will necessarily be added to the production and
distribution of commodities that must comply with Subtitle D will be borne by some food
products — beef, pork and lamb — but not by others — poultry and dairy products. Unless
consumers are willing to pay a corresponding increase in price for the food products that
must bear labeling under Subtitle D, the products subject to Subtitle D will be
competitively disadvantaged.

Note, however, this shift in marketplace dynamics among food products is not
itself likely to have a negative impact on food retailers. If one covered commodity
becomes too expensive, consumers are likely simply to purchase a less expensive
alternative from the same store. Either way, the consumer is likely to spend the same
portion of food dollars in the retail store — the difference will be whether the consumer
chooses beef or chicken or turkey or tofu or eggs or...

b. Smaller Suppliers Will Be Disadvantaged

To limit their potential exposure and liability under Subtitle D, retailers will have
little choice but to choose suppliers that can provide adequate assurance that the country
of origin information provided meets all applicable legal requirements. Large suppliers —
especially those that are vertically integrated — will be better positioned to offer retailers
assurance that the products that they supply will comply with the Subtitle D requirements
or else that the supplier will be able to indemnify the retailer for any losses incurred as a
result of inaccuracies. Smaller suppliers — particularly producers — will face a
competitive disadvantage.

c. Damage to U.S. Export Markets

Some predict an inevitable loss of trade with countries who perceive Subtitle D as
a non-tariff trade barrier. The United States does not consume all of its own meat or
produce — rather a substantial percentage is exported outside our borders. Our trading
partners who believe that they are disadvantaged by Subtitle D may well decide to
decrease their purchase of U.S. products.

Moreover, U.S. products that are destined for export will still likely be produced
under the costly regulatory compliance system necessitated by Subtitle D. These added

production costs will make U.S. exports less competitive abroad.

3. Reduced Choice for U.S. Consumers

Retailers are also likely to limit the countries from which covered commodities
are sourced. Although this may benefit domestic producers in some circumstances, they
will find themselves losing business in others. For example, one large retailer advises
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that they purchase some of their vine-ripened tomatoes from a North Atlantic grower, but
most from a Canadian grower. Faced with the added costs of two separate country of
origin regimes, they predicted that they would simply source all of their vine-ripened
tomatoes from the larger Canadian grower, who may already have systems in place to
establish country of origin. Similarly, a mid-sized retailer advised that their largest
salmon suppliers are in Canada or Norway, but that they try to carry domestic salmon to
assist U.S. producers. Faced with the economic disincentives under Subtitle D, they are
likely to limit their suppliers to a single source and, since they do not believe that their
domestic supplier will have adequate product, they are likely to source only Canadian or
Norwegian salmon.

Sadly, although retailers are in the business of serving consumers, some have
quietly confided that it simply might be to their advantage not to offer products during
some “shoulder” periods between availability in different regions — that is, the potential
regulatory costs and difficulties inherent in stocking produce from overlapping
production regimes will outweigh the benefit of providing those products when
production is waning in one region and waxing in another. Thus, as production, for
example of watermelons shifts from Mexico to Florida, the early Florida watermelon
crops may go unpurchased by U.S. retailers until sufficient supply exists to fulfill the
marketplace needs. Although this approach may also mean loss of sales for non-U.S.
producers — possibly the intent of those who sought this legislation — the overall loser will
be the consumer, who will have fewer choices in the marketplace as a direct consequence
of the economic forces inherent in the mandatory country of origin labeling law.

4. No Federal or State Country of Origin Labeling Law Serves as an
Adequate Model or Requires the Records that Will Need To Be
Kept under Federal Subtitle D Program

Section 282(f)(2) authorizes USDA to use existing certification programs as
models to certify the country of origin of a covered commodity under the federal
program. 7 USC § 1638a(f). The charge has been levied that the Agency’s
recordkeeping cost estimates are inaccurate because the records necessary to satisfy
Subtitle D are already kept under other statutes or because USDA has made the system
unnecessarily complicated and should instead rely upon one of the other systems
currently in place as a model to reduce the associated costs. These simplistic arguments
fail for the reasons discussed below.

a. Federal Law
The federal laws that are cited (or alluded to) as requiring the records necessary to

satisfy the AMA’s country of origin labeling program are usually the Perishable
Agricultural Commodities Act and the Tariff Act of 1930.
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First, PACA only applies to perishable agricultural commodities (PAC’s) and,
therefore, does not require any records relevant to beef, pork, lamb, fresh or frozen
seafood or peanuts at all. Therefore, PACA does not currently require any records to be
kept regarding these foods and records beyond the scope of PACA would be required to
satisfy Subtitle D.

If PACA has any bearing on recordkeeping needed under the new federal COL
law, it would only be related to perishable agricultural commodities. However, PACA
does not require PAC’s to bear country of origin labeling. Accordingly, PACA does not
require that records be kept to document country of origin, unless a claim is voluntarily
made regarding the product. It is possible that some of the records otherwise required
under PACA may be useful in satisfying some of the recordkeeping necessary for the
federal COL program, however, records such as the contracts between retailers and
suppliers regarding the accuracy of the country of origin information or the stickers
themselves or verifiable segregation plans to segregate product by country of origin are
far beyond the scope of any records that are currently being kept under PACA for any
commodities, even PAC’s for which country of origin claims are being voluntarily made.

Second, the Tariff Act of 1930 requires the importer of record to certify the
country of origin of most imported goods; some bulk food commodities are exempted
from the requirement. Significantly, the Tariff Act does not require any marking or
records for domestic products; thus, to the extent that the Tariff Act requires country of
origin records, they are only for imported products and the AMA’s recordkeeping
requirements for domestic products are all additional recordkeeping burdens for domestic
producers. Moreover, USDA interprets the recently amended AMA so that products that
are exclusively produced outside of the United States are not required to bear any further
labeling. Thus, the records required under the AMA are in addition to any that are
required under the Tariff Act.

Finally, neither the Federal Meat Inspection Act nor the Federal Food, Drug and
Cosmetic Act require country of origin information to appear on food products and,
therefore, neither act requires records related to country of origin labeling.

b. State Law

Although a few states have country of origin labeling laws, no state law covers
the range of products encompassed by the federal law or requires the types of
determinations that are necessitated by the AMA; none will impose the types of costs on
all U.S. businesses — farmers, ranchers, growers, fisheries and fishermen, processors,
handlers and retailers — that are imposed by the current federal law and Guidelines.

For example, although Florida law requires that retailers identify the country of
origin of fresh produce sold in the state, numerous factors distinguish the Florida law
from the federal program. First, the Florida law applies only to fresh produce, whereas
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the federal law covers the following in addition to fresh produce: frozen produce; muscle
cuts of beef, pork, and lamb; ground beef, pork and lamb; fresh and frozen seafood
(which must also be identified as “farm-raised” or “wild-caught”) and peanuts.

Second, the federal law requires a country of origin determination that is far more
complex than that required under the Florida law. Indeed, the depth of the standard for
determining country of origin under the federal law is in large measure responsible for
much of the additional recordkeeping — if an accurate country of origin declaration
depends on where the underlying cow was born or where the fish was caught, then
records of where those events occurred will need to be kept in order to enable retailers to
make a reliable country of origin declaration to consumers.

A few other states have enacted laws purporting to require country of origin
labeling for meat products, however, USDA has properly determined that these laws are
preempted by the FMIA.* Finally, only the recently amended AMA applies to covered
commodities sold in all fifty states; the state laws are necessarily of more limited scope.

Thus, the breadth of the commodities that must bear labeling, the geographic
expanse for which the labeling is required, and the depth of the determination all
distinguish the federal law from the state laws that are currently in existence. Any
recordkeeping that is required under the state laws will have no more than a minor
mitigating impact on the overall recordkeeping costs associated with the federal COL
program mandated by the Agricultural Marketing Act.

M. Impact of Rulemaking on Small Business Will Be Substantial

Subtitle D does not include an exemption for small businesses. The retailer
definition imported from PACA excludes those whose produce transactions total less
than $230,000 per calendar year. Ironically, our single store operators advise that they
are covered by the law (a fact ratified by the reality that they hold PACA licenses), but
large meat or seafood retailers — such as Omaha Beef — are exempted because they sell
large volumes of covered commodities other than produce. The law does not exclude any
small suppliers, including growers and ranchers who will be subject to the full
compliance burdens of the act.

Without question, the costs described above will disproportionately disadvantage
all small businesses — from the producer suppliers who cannot afford the systems
necessary to document the country of origin of their commodities to the degree necessary
to sell them at retail to the retailers who will be required to comply with the law but will
face a much smaller economic base over which to spread the very real costs of
compliance discussed above. USDA must conduct the necessary analyses required under

= Copies of letters from USDA regarding the preemptive effect of the FMIA on state COL laws for

meat are enclosed.
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Regulatory Flexibility Act as amended by the Small Business Regulatory Enforcement
and Fairness Act.

We recognize that implementation of Subtitle D presents USDA with some
significant challenges and urge the Agency to use the foregoing in constructing the
proposed regulations. If we can provide you with any further information in this regard,
please do not hesitate to call on Deborah White (dwhite@fmi.org or 202.220.0614) or
myself.

Sincerely,

S PSR N

Tim Hammonds

President and CEO
Enclosures:
. Federal/Florida side-by-side
d Bono letter on percentages

. COL Report
. FMIA preemption letters
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