
 

 

 

 

October 21, 2015 

 

 

Chairman Steve Chabot    Ranking Member Nydia Velázquez 

House Committee on Small Business   House Committee on Small Business 

2371 Rayburn House Office Building  2302 Rayburn House Office Building 

Washington, D.C. 20515    Washington, D.C. 20515 

 

 

Dear Chairman Chabot and Ranking Member Velázquez, 

 

The Food Marketing Institute
1
 commends you for holding the hearing entitled, “The EMV 

Deadline and What it Means for Small Businesses: Part II.” It is essential that the merchant’s 

voice is heard on this most important issue.  FMI was particularly pleased that you invited one of 

our board members, Art Potash of Potash Markets, a family-owned, three store company in 

Chicago, Illinois to testify about his company’s experience migrating to EMV.  Art is an active 

member of the FMI Independent Operator Committee and will be a great addition to your panel.  

In addition to the perspective that Art Potash offers, FMI would like to offer this letter 

highlighting what we have learned from our members in the supermarket industry regarding 

EMV migration here in the United States for the Committee record.  

 

For the past four years, since Visa and then MasterCard and the other card brands announced 

their roadmaps for migrating to EMV in the United States, EMV migration has been a top 

priority for our members.  Through the FMI Electronic Payment Systems Committee, we have 

held numerous interactive EMV migration sessions, starting four years ago and continuing 

through the first half of 2015.  We engaged with experts involved in EMV migration in Europe 

on the food retail side to get their perspective and lessons learned.  Unfortunately, the card 

brands have not rolled out EMV in the U.S. in the same or a similar fashion to the 

implementation globally.   

 

Need For PIN-Enabled Cards 

                                                           
1
 Food Marketing Institute proudly advocates on behalf of the food retail industry. FMI’s U.S. members operate nearly 40,000 

retail food stores and 25,000 pharmacies, representing a combined annual sales volume of almost $770 billion. Through 
programs in public affairs, food safety, research, education and industry relations, FMI offers resources and provides valuable 
benefits to more than 1,225 food retail and wholesale member companies in the United States and around the world. FMI 
membership covers the spectrum of diverse venues where food is sold, including single owner grocery stores, large multi-store 
supermarket chains and mixed retail stores. For more information, visit www.fmi.org and for information regarding the FMI 
foundation, visit www.fmifoundation.org. 
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One of the most notable differences between EMV in the U.S. and globally is the lack of the 

requirement that credit cards be PIN-enabled.  As you know, a PIN, a personal identification 

number, is unique to the user of the card and is a simple way of verifying the individual 

presenting the card is indeed authorized to use it.  PIN is universally considered to be far safer 

than a signature verification method that does nothing to ensure the person using the card is 

actually authorized to do so.  The migration to EMV chip and PIN was successful in other parts 

of the world because the card networks and issuing banks recognized the effectiveness of PIN in 

reducing lost and stolen credit card fraud and made it a practice to issue cards with a PIN and 

then give merchants an incentive to make the investment in reducing fraud via lower card 

acceptance costs.   

 

Unfortunately, in the U.S. the card brands have taken the unprecedented path of allowing for 

“chip and choice,” where issuing banks can make the business decision whether to issue PIN-

enabled cards or stick with the fraud-prone signature cards.  Unfortunately, the vast majority of 

banks so far have chosen the easier route of issuing signature cards instead of the safer PIN-

enabled cards – the path suggested by the White House and chosen for federal government 

payment and benefit cards.   

 

This is particularly frustrating for the grocery industry, which is already fully enabled to accept 

PIN authentication.  Every day, customers enter their PIN to get cashback at our registers or to 

use government issued benefit cards for programs like SNAP and WIC.  Grocers are ready and 

willing to utilize the more robust PIN authentication, but unfortunately the card brands have held 

firm against requiring banks to issue these safer cards, leaving us with the untested “chip and 

choice” option as the one most widely seen in the current marketplace.   

 

We are also challenged to find logic in the issuers’ new line of arguing that a PIN is not safe 

because it is a static number that does not change, and if it were to become compromised is 

useless. They argue that because the PIN is set, and not dynamic it is not secure and instead say 

they want to look forward to using biometrics such as fingerprints.  This is an interesting 

argument, as anyone who has been issued a debit card with a PIN knows; you can go to your 

bank and change it if you think it may have been compromised or if you forgot the number.  

However, as many former and current government employees recently learned from the Office of 

Personnel Management breach, once your thumb print is compromised in a data breach, you 

cannot “reset” it like a PIN.  We agree, technology is advancing, and new solutions are coming 

to the market, but arguing PINs are not secure because they are “static” is inherently flawed.  

Additionally, we know PIN works today to reduce fraud.  It is tried and proven on debit cards, 

government benefit cards and credit cards in Europe and around the world.  The card brands 

should move as they have in other countries to require banks to PIN-enable all cards and allow a 

merchant to require a PIN for transactions. 
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FMI would also like to respond to a point that was raised during the first hearing when a member 

asked about whether a merchant could require a customer to enter a PIN.  We felt that the 

question went unanswered, and would like to point out that under the existing operating rules, a 

merchant may not require a PIN for a transaction that does not include cashback under the 

current Visa, MasterCard and other brands’ operating rules.  The operating rules allow a 

merchant to prompt for PIN, but a customer may bypass the prompt and choose only a signature.  

The card brands require all merchants, small, medium and large, to comply with all of their 

operating rules or face extraordinary fines for non-compliance.  It is worth noting that the card 

brands and banks continue to see the value in PINs as they still require a customer to enter a PIN 

in order to withdraw money from their ATMs.  All we ask is that merchants be given the 

opportunity to utilize the same level of authentication. 

 

As an interesting point, some of our members have reported that because the card brands decided 

to change course and go with “chip and choice” unlike the traditional and proven “chip and PIN” 

solution it complicated the migration here in the U.S. and slowed the process down.  Instead of 

taking what was used in the United Kingdom and throughout Europe, Canada and elsewhere as a 

starting point, they had to provide additional specification for “chip and choice.” 

 

In short, PINs are proven and available in the market today.  While issuers may have decided to 

make the business decision against issuing PIN cards, it was not in the name of security.  For 

your reference, we have included a very informative article from the September 2015 issue of 

Digital Transactions, “EMV’s Signature Moment.”  In this article, the author outlines three 

business drivers that led banks to decide not to issue PINs, first their concern of consumer 

experience and if a bank put a PIN on a card, the consumer would pick the one without it instead.  

The article also explained that there lacked a return on investment for banks, and finally the 

actual bank’s processor capabilities and need for upgrading to process larger PIN volumes.  

Nowhere did the article suggest that banks chose not to issue PIN due to security concerns.   

 

The Continued Cost of Accepting Credit and Debit Cards 

 

Another important point that was raised during the last hearing was the anticipated savings from 

fraud reduction post-EMV migration, and if Visa expected to share any of those savings with the 

merchants.  Unfortunately, Visa reaffirmed merchants’ fears that they currently have no plans to 

share savings seen from reduction in fraud due to EMV migration with merchants.  American 

merchants paid the card brands over $71 billion in interchange fees in 2013.  The card brands 

have long defended these extraordinary fees saying they needed them to help cover their fraud 

costs.  So now, when they are pushing merchants to invest billions to upgrade to EMV in the 

name of fraud reduction, they are not planning to share savings resulting from the investment in 
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EMV equipment and cards, leaving U.S. merchants to still pay an overwhelming bulk of global 

interchange fees.  

 

When you couple this with the pure lack of financial incentive beyond facing additional fraud 

liability for EMV migration, American merchants are clearly going to be paying more, not less.  

Visa, MasterCard and the card brands have continually said EMV is not mandated on merchants; 

it is their choice.  First, supermarket retailers have been investing for years in payments security.  

We want our customers’ transactions and data to be secure.  This is true, however, merchants are 

left with the choice of not investing significant funds and being saddled with new additional 

fraud costs on top of what they are already paying in interchange and chargebacks, or invest 

heavily to upgrade to EMV.  This is different from the choice banks were given.  Banks could 

choose to maintain their current fraud liabilities and not issue chip cards, or chose to issue chip 

cards and be rewarded with lower fraud costs.  The banks were given a clear financial incentive, 

where merchants were given threat of higher costs if they did not.   

 

FMI’s members have invested significant funds in EMV-compliant terminals, software interfaces 

and certification to migrate to EMV and hopefully a more secure system here in the United 

States.    Many of our members are now EMV certified and are currently accepting EMV cards 

today.  Many more are still in the process, having purchased EMV-compliant terminals months 

ago, yet still waiting for certification of the links to their merchant acquirer and other vendors.  

In the meantime, until the other links are ready, they will continue to accept cards and potentially 

face higher fraud liability heading into the busy holiday season. 

 

What to Expect Next 

 

Last week, merchants in the United Kingdom were notified by their merchant acquirers that the 

Near Field Communications (NFC) “option” they have had since migrating to EMV will no 

longer be an option; it will now be required.  Visa and MasterCard are now mandating that all 

merchants turn on and become NFC certified in the United Kingdom.  This is a very different 

message from what the committee heard from Visa during the last hearing.  The witness from 

Visa testified that NFC was a feature and was optional for merchants as they migrated to EMV.  

American merchants were essentially put on notice last week that mandatory NFC is what we 

should expect next.   

 

The card brands have chosen NFC as their mobile solution, but there are others already in the 

market, and more that can still come.  Some mobile solutions utilize reading QR codes; others 

use blue tooth technology or the existing magnetic stripe reading solution that is already in the 

point of sale devise.  By mandating NFC, the brands are ensuring that all point of sales take their 

solution even if a merchant would prefer to use a QR or blue tooth solution instead.  
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This mandate is particularly troubling as merchants look toward mobile payments solutions and 

the opportunity for real competition entering into the payments space.  With Visa and 

MasterCard mandating merchants turn on and accept all NFC transactions, they are essentially 

ensuring their hold on the market requiring that merchants accept their mobile solution 

universally.  This is something American merchants had feared.  It is also important to note, 

beyond the policy concerns that the mandate brings, there is always a cost associated with it as 

well.  It is not as easy as flipping a switch for a merchant to start taking NFC transactions.  They 

will have to again invest funds into both programming and certification.  These are costs that will 

certainly come out of the merchant’s pocket, yet again without any promise of a rate reduction.   

 

The Payments Realm Needs Real Competition 

 

Currently, Visa and MasterCard hold over 85% of that credit and debit card market.  In dollar 

terms, Visa and MasterCard debit, credit and prepaid cards that were issued in the United States 

generated over $3.6 trillion in purchase volume in 2014.  That kind of market power has worked 

to block others from entry and threaten to do the same when our economy migrates to mobile 

payments.   

 

Conversely, the grocery industry is incredibly competitive with large and small merchants 

competing every day to earn and keep customers.  They do this by keeping costs low, in fact, the 

grocery industry averages around 1% profit margin every year.  Merchant customers have 

benefited from lower costs, greater benefits and numerous options on where to spend their 

grocery dollars.   

 

It is time the credit card industry became an open and competitive market, where efficiencies and 

competition drive down the cost for merchants to accept these payments.  Mobile offers the 

possibility of new players and greater competition, but it is essential that the card brands not be 

allowed to put up road blocks preventing others from entering into the market.  

 

The Need for Federal Data Security Legislation 

 

Finally, FMI would like to respond to the bank and credit union witness’s call during the last 

hearing for support for H.R. 2205, the Data Security Act of 2015.  FMI has members operating 

in every state, many operating in multiple states.  Currently, merchants must comply with a 

myriad of state data security and breach notification laws.  Grocers and many other merchant 

groups have long advocated for a federal data security and breach notification standard to replace 

the various and sometime conflicting state laws.  However, we strongly believe that any federal 

law must be written carefully to ensure it is not overly burdensome on any of the industries 

covered by the law.  Unlike the Gramm-Leach Bliley law that was written specifically for one 

industry, the banks and financial institutions, this federal law would cover anyone who accepts a 
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credit or debit card --including a dentist, political campaign, grocer and charitable cause.  All of 

those entities have unique needs and what works for a grocer with regard to breach notification 

would be different than what a dentist or charitable cause should do.  FMI and our members 

advocate for a federal law that allows for the flexibility to tailor standards to meet the needs of a 

particular business in a particular industry.  Unfortunately, as written, H.R. 2205 attempts to 

place standards that were written specifically for banks and those in the financial services 

industry on anyone who accepts a credit or debit card, including the smallest merchant.  FMI has 

engaged with the bill drafters and is actively working to reach a compromise that will take into 

consideration the Federal Trade Commission’s existing authority reflect the various needs of all 

industries covered under the legislation.   Additionally, a basic premise for breach notification 

should be that the breached party notifies.  There may be places for an exception, but merchants 

believe that the underlying standard should be that the breached party notifies.  In its current 

form, H.R. 2205 does not meet that standard and could leave small businesses liable for notifying 

customers about a breach when they were not even the one breached.  FMI is committed to 

working with the bill drafters to address these challenges and ensure that any legislation is 

written to properly cover all industries without unnecessary subjecting anyone, particularly small 

businesses, to unnecessarily liability or punitive overly burdensome actions. 

 

Conclusion 

 

Clearly it is a pivotal time for merchants in the payments sphere.  We commend the committee 

for taking an active interest in EMV migration and how America’s small businesses are faring 

under the card brands’ initiatives.  Thank you for your interest in this matter, and we look 

forward to working with you on EMV and other issues moving forward. 

 

Sincerely, 

 

 

 

 

Jennifer Hatcher 

Senior Vice President 

Government and Public Affairs 
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